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PROCEEDI NGS
February 10, 2011

HEARI NGS OFFICER. On the record,
pl ease, in the matter of Janmes Decoul os,
LSP, 10 AP-01. This is the third day of
the adjudicatory hearing. It is February
10, 2011.

And before we begin the cross
exam nation of M. Decoulos, let nme ask you
this first, Ms. Read. |s there anything
el se that you wish to take up at this tinme?

M5. READ: No, thank you.

HEARI NGS OFFI CER. Ckay. M.

Decoul 0s?

MR, DECOULCS: No. No, thank you.

HEARI NGS OFFI CER: Ckay. Then why
don't we begin with the exanination of M.
Decoul os.

And M. Decoul os, do you have your
pre-filed direct testinmony with you?

MR, DECOULCS: No. | have ny
rebuttal testinmony. | amnot sure. Let ne
check.

HEARI NGS OFFI CER: Do you have a
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copy of it, Ms. Read?

MS. READ: |, yes, have a -- yes, |
do.

MR, DECOULCS: Yes, | have a copy
of it.

HEARI NGS OFFI CER: Ckay. Never
m nd, Ms. Read.

MS. READ: Mm hnm

HEARI NGS OFFI CER: Wl |, M.
Decoulos, | will ask you questions then
about your testinony. Do you have in front
of you your pre-filed direct testinony as
wel |l as your pre-filed rebuttal testinony?

MR, DECOULCS:  Yes.

HEARI NGS OFFI CER:  And do you
adopt that as your testinony today?

MR DECOULCS: Yes, | do.

HEARI NGS OFFI CER. Ckay. Thank
you. Ms. Read, you mmy proceed.

M5. READ: Thank you.

JAMES DECOULCS, SWORN,
CROSS EXAM NATI ON

BY MS. READ:

Good norning M. Decoul os.
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Good nor ni ng.
As an LSP, you have a requirenent and a
duty to follow the requirenments of the
Massachusetts Contingency Plan or MCP.
Correct?
Yes.
And one of the requirenments of the MCP is
that the Departnment may determ ne that an
| edi at e Response Action is needed at any
site. Correct?
I amnot sure if the MCP says that.
Vll, | would direct your attention to 309
CMR 40.0411(3).

HEARI NGS OFFI CER: Do you have a
copy of that for him M. Read?

MS. READ: | do.
Thank you. Ckay. | accept what 40.0411(3)
says on its face
And you woul d accept the other provisions
of the IRA requirenents of the MCP
correct?
What ever they say, | -- you know, | am not
going to dispute what the MCP says, but I

woul d like to note that that particul ar
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provi sion applies to the responsible party
or the potentially responsible party. It
does not apply to the LSP

But if you are engaged as the LSP for a
site for a responsible party and DEP
determ nes that an | nmedi ate Response
Action is needed, it is your
responsibility, isn't it, to conduct the

| medi at e Response Action in conpliance
with the MCP and the orders of the
Departnment. Correct?

Possi bl y.

How could it -- is it your position that
you do not have a duty to conply with the
orders of the Departnent or the MCP itsel f?
It is my duty to conply to the best of ny
ability in representing ny client as a
responsi ble party or potentially
responsi ble party. The problemthat | had,
that | have is that there are other
responsi bl e parties and potentially
responsi ble parties that are involved in a
site, then there is a question as to who

has the duty to perform | nmedi ate Response
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Actions first.

But that is not ny question to you. It is
simply that you are responsible for
complying with the IRA the Inmediate
Response Action requirenents of the MCP and
orders nmade by the DEP related to the

rel ease on which you are working. Correct?
No. M client is. The responsible party
or the PRP is.

But if you are engaged as that responsible
party or potentially responsible party's
LSP, it is your obligation, is it not, to
oversee and report upon inredi ate response
actions in conpliance with the MCP and with
the DEP's orders related to that rel ease
Correct?

Not al ways, no.

And when would it not be your duty to
comply with the MCP or the orders of the
DEP?

It is always ny duty to conply with the
MCP. As to orders of the Departnent, |
have a duty to represent ny client and

advocate for ny client and address rel eases
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and sources of releases that he or she may
or may not be responsible for.
And DEP approval is required prior to
i npl erenting an | nmedi at e Response Action
or a significant nodification. Correct?
Yes.
And it is true as regards to the Eagle Gas
site that after you reported the diese
rel ease in January of 2003, that the Notice
of Responsibility to Eagle Gas, Exhibit
B- 15, required a proposal to include an
active renedi ation system Correct?
I would have to take a | ook at, see exactly
what it says. And you know, as far as ny
response goes, | think the exhibit speaks
for itself.
I am handi ng you Exhibit B-15 and | am
poi nting your attention to page three and
the third bullet point.

(Wtness perusing docurent.)
Ckay.
So you agree that that Notice of
Responsi bility required a proposal to

i nclude an active renediati on system
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Correct?

Yes.

And you initially proposed an active

remedi ati on system correct, in your |RA

pl an dated March 17, 2003, which is Exhibit

B- 167

I would have to take a look at it.

I amhanding it to you and pointing your

attention to Section 5.0 on page 12.
(Wtness perusing docurent.)

No, that is not what | proposed.

What did you propose?

| proposed to evacuate the diesel

non- aqueous- phased liquid from Wl | BP5RR

over a four-hour period, and if the NAPL

reoccurred in that well then | would

propose active renedi ation.

So that was not in conpliance with the

Noti ce of Responsibility that required a

proposal for an active renedi ati on system

correct?

| don't know

And in your testinony you denied assertions

in the Board's testinony that you had
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abandoned or reversed yourself on your plan
to inplenent active recovery. And your
testinony, and | am paraphrasi ng, was that
the NAPL, N-A-P-L, didn't return to Well
BP5RR, correct? And | would point your
attention to paragraphs 57 and 88 of your
rebuttal testinony.

(Wtness perusing docurent.)
Ckay. The paragraphs speak for thensel ves.
And you have submitted copies of field
notes in support of your assertion that the
NAPL did not return on that day. And those
field notes are designated Exhi bit RR-37.
I would ask if you would take a | ook at
t hat .

MS. READ: | have a copy, but
think it would be nost hel pful for everyone
if we looked at it on the projection.

(Wtness perusing docurent.)
And on the left-hand side of the page near
the bottomit says "punped'. And | am
sorry, | can't read the next word.
" Agai n".

"Again, dry at 1:30." And then there are
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not es about recovery, no product, and at
the bottomthere is a notation that you
left the site at 2:15.

That is correct.

So that, the record denonstrates that,
according to your notes, the NAPL did not
return within the 45-mnute period from
1:30 to 2:15. And on that basis, you did
not follow your proposal to inplenment an
active renedi ation system Correct?

No, | disagree.

But this is what your record says, correct,
that you punped it at 1:307

No.

And that you left at 2:15, correct?

No.

What does it say?

It says | started punping at 11:40 and that
| left the site at 2:15.

But you don't, you are not disputing, are
you, that your notes say that you again
punped it at 1:30 and that you left at
2:15, correct?

Ri ght .
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Ckay. And your report dated March --
excuse me -- | amsorry -- Exhibit B-21
which is your first I RA status report, on
page 13 records that on May 14th, NAPL was
neasured in that well again to an apparent
t hi ckness of 6.67 feet. Correct?
(Wtness perusing docunent.)
That is what it says. | can't find it
right now, but the docunent speaks for
itself.
Well, | can hand you the exhibit.

What page agai n?

Page 13.

HEARI NGS OFFI CER: Wi ch exhibit is
this?

MS5. READ. B-21.

HEARI NGS OFFI CER: Ckay. Thank
you.

M5. READ: The last text on the
page that is not a footnote.
Ckay. The | ast paragraph reads, "On May
14, 2003, NAPL was neasured within BP5RR to
an apparent thickness of 6.67 feet with a

Solinst oil-water phase neter. Total well
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depth was 10.72 feet." S-OL-I1-NS-T.
When you first reported the diesel rel ease
at the Eagle Gas site, the DEP issued a
Noti ce of Responsibility which has been
entered into evidence as Exhibit B-15. And
that notice required, set forth certain IRA
requi rements. This, again, |ooking at page
three of Exhibit B-15, for a proposal to
conduct air nonitoring for hazardous
mat eri al vapors in all buildings and
utility man ways. And | am handing you a
copy.

(Wtness perusing docurent.)
Ckay.
And the docunent also reflects that you
received a copy of this docunent directly
under the cc's on page four. Is that
correct?
Yes.
Al right. But you did not inspect the
stormdrain systemuntil My 16, 2003,
whi ch was nore than three nonths | ater
Correct?

That's right, because | was on crutches.
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For the -- were you on crutches when you
received the February 12, 2003 Notice of
Responsi bility?

Yes.

When you did inspect the stormdrain
system you did not bring with you the PID
meter, the photo ionization detector,
correct?

That is correct.

And | ater that day, when DEP cane to the
site, M. Yablonski brought it with him and
utilized it, correct?

| utilized M. Yablonski's PID as well. He
and | both used it.

And you don't dispute the PID readi ngs of
the VOC, Volatile Organic Conpound vapors
that were taken on May 16, 2003, and that
are recorded in your first IRA report,

Exhi bit B-21, do you?

No.

And in fact, your Exhibit RR-37 includes
the same readings in your field notes, |
believe. |Is that correct? 1| can show you

a copy.
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That is correct.

And you don't dispute, do you, that MassDEP
bel i eved that the diesel release was a
probabl e source of the contam nation that
was detected at the outfall on May 16,
2003, do you?

| vehenently disputed it.

No. M question is you don't dispute that
MassDEP believed that, that they expressed
that belief in the field Notice of
Responsibility and the fornmal Notice of
Responsibility, correct?

No. They did not know where the source of
the outfall contam nation cane from

But it is true, is it not, that you have
stated that the field Notice of

Responsi bility and the Notice of

Responsi bility speak for thensel ves.
Correct?

Yes.

And the field Notice of Responsibility
states, and this is a Notice of
Responsibility for the rel ease at the

outfall, and it states, and | amquoting in
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the handwriting in the middle of the page
of Exhibit B-19, "Elimnate source from
| eaki ng diesel fuel UST spil
bucket/piping." Correct?
If that's what it says.
And it also requires, on the third line of
that handwiting, "Construct renedial
system as necessary to stop diesel fuel
di scharge to stormdrain."” Correct?
Yes.
And Exhi bit B-20, which was the fornnl
Noti ce of Responsibility, on pages two and
three, repeated those requirenents in the
same wording. Correct?

(Wtness perusing docunent.)
The docunent speaks for itself.
So ny question is sinply that MassDEP
expressed itself in these docunents as
believing that the diesel rel ease was a
source of a contanmination at the outfall
Correct?
I -- no.
My question is only that DEP expressed

itself as believing that the diesel release
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was a source of the contam nation at the
outfall, sinmply that they expressed it, not
whet her the expression was correct.

No, no. | disagree

HEARI NGS OFFI CER: On what basis do
you di sagree?

MR. DECOULCS: Because they used
the words "as necessary" and they were un
-- they just did not know where the source
of the outfall contanination originated
from |If they did, they would not have
used the words "as necessary". And
furthernore, there was clearly evidence
that the contam nation originated fromthe
surface and that is why they described the
spill buckets. The spill buckets are at
the surface of the above ground, the
under ground storage tanks and they are
designed to catch overfilling fromthe oi
tanks, fromthe tanker who delivers the
product to the tanks; and those spil
buckets, if they are not working properly,
will overfill on to the surface and

di scharge to Catch Basin 4.
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But the Notice of Responsibility, both of
them Exhibits B-19 and 20, both state
elimnate source fromleaking diesel fuel
under ground storage tank spill buckets and
pi pi ng. Correct?
They speak for thenselves. And | would
like to note that on the day of the
identification of the outfall contam nation
that | identified, that there was an
under ground storage tank testing conpany at
the site, as you can see in the
phot ographs. And so we were -- it was
clearly a concern of ours to address both
the spill bucket problemand the fill pipe
probl em

And if you |l ook at the
phot ographs, you will see that the
under ground storage tank conpany testing
van and the equi pnent was at the site on
t hat day.
And DEP has never disputed that to you
correct; that the tanks were tested, that
has never been a source of dispute between

you and DEP, correct?
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No. The tanks, no. The piping, yes. And
that is why if you |l ook at the photographs,
for instance, Photograph 28, you will see
that there was tightness testing being
conducted of both the piping and the tanks
on May 16, 2003.

And that has never been in dispute,
correct?

What is that?

That that testing was conducted on that

dat e?

Not that | amaware of. No one has ever --
The Board has not disputed that?

No.

And the DEP has never disputed that?

No.

Okay. And | ooking at Exhibit B-19, the
field Notice of Responsibility, it is true,
isn't it, that your client, that it
reflects that your client, the person, the
person on the scene, agreed to take the
response actions deened necessary by the
Departnent. Correct?

It speaks for itself.
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And your first IRA status report, again
Exhibit B-21, it directly disputes that
Eagl e Gas was a source, that the diese
rel ease at Eagle Gas was the source of the
rel ease at the outfall. Correct? | am
drawi ng your attention to page 20 of
Exhi bit B-21 under Section 5.0, the third
full paragraph

And in the | ast sentence, the
second cl ause of the sentence states, "It
is clear fromthe recent investigations
that the diesel delivery line failure has
not caused the inpact to the storm water
system"” Correct?
Yes.
And is it a fair reading of this report to
state that the basis on which you drew that
conclusion was the earlier finding, the
findings stated earlier in the report that
again on the sane page but above Section
5.0 in the paragraph i nmedi ately above,
"The anal ytical results show that the
di esel delivery line failure has not

m grated along the potentially preferred
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pat hway outsi de the storm water piping and
Main Street." Correct?

Yes.

And you drew that conclusion fromthe

anal ytical results fromthe DCWwel | s,
correct?

No.

And the soil borings that you had

conduct ed?

No.

So what does this phrase, the anal ytica
results, refer to then?

It also refers to soil sanpling that
occurred. It also refers to PID readings
that were taken in the field.

And none of those results per se, the
nunbers that are reflected in your reports
for those anal ytical results have not been
di sputed by DEP, correct?

That is correct.

And not by the LSP Board either, correct?
That is correct.

And your report reflects that you sanpl ed

the groundwater in the DCWwells in May and
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June of 2003. Correct? | amsorry.

The DCWwells, the report reflects
testing on June 12, 2003, and ot her
preexisting wells that were on the site had
been tested in May. But you didn't sanple
the groundwater in the DCWwel|ls again for
12 nonths, correct, until June of 2004?

I amnot sure if | sanpled these wells or
whet her they were sanpl ed by one of ny
consultants or sub consultants or

enpl oyees.

But there is no dispute, is there, that
your reports and the exhibits that have
been offered in this case do not reflect
any groundwater testing fromafter June 12,
2003, until the testing in June of 2004.
Correct?

As far as my reports go. But there are
other reports that were prepared by

M. Kaegael's firm and | am not sure when
t hose, when he sanpled the wells.

But your own testing, your own reports, as
you say, do not indicate that you conducted

any testing fromJune of '03 to June of
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'04. Correct?

They speak for thensel ves.

So that when you detected NAPL in Wl

DCW1 in June of 2004, you had no

i nfformati on about when that NAPL arrived in
DCW 1, about at what tinme between June of
2003 and June of 2004 the NAPL arrived in
DCW 1, correct?

Al that | knowis that | identified DCW1,
that | identified NAPL in DCW1 in June of
' 04.

So that until June of '04, you did not know
where NAPL ni ght be |ocated on the site

ot her than Well BP5RR. Correct?

No. | also conducted soil borings in My
of 2003 or June of 2003, and those soi
borings provided indication as to what the
extent of the NAPL was.

But you have testified that those soi
borings did not contain NAPL, correct?

No. If you look at the soil borings, you
will see clearly in the report that they
were inpacted by diesel NAPL. For

i nstance --
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HEARI NGS OFFI CER: For the record,
what are you | ooking at, M. Decoul 0s?

MR, DECOULCS: In Exhibit B-21,
Tabl e 2, Borings DCA, DCB and DCE were
heavily inpacted by diesel, as can be seen
fromthe high, fromthe el evated EPH
fractions that were obtained. And I am
sure if you look at the boring | ogs which
were expressed in the Phase | report, which
was Exhibit B-30, that the PID screening
fromthose soil borings would have al so
confirned there was a heavy fresh diesel
spill associated with other borings. So it
wasn't just the groundwater wells that were
provi ding an indication of the NAPL extent.

And as a matter of fact, there was
a paper that was published around this tine
with the LSP Association witten by Tom
Nuzzo and sone others who had suggested
that NAPL shoul d best be assessed through
soil borings and soil screenings. And that
information was later confirmed by the LSP
Associ ation's White Papers on addressing

LNAPL, and al so the LNAPL Wrk G oup that
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DEP i s conducti ng.

So the point is is that
groundwater is not necessarily the best
i ndi cator of LNAPL, of delineating an LNAPL
rel ease.
And it has been your testinony, isn't it,
that the soil borings and nonitoring wells
that you placed on the site in May and June
or, excuse me, June of 2003, were in the
backfill of the stormwater pipe. Correct?
Yes.
So your testinobny today is that the Borings
DCA, B and E were heavily inpacted by the
di esel NAPL, which is in contradiction to
the statenment in your record, is it not,
that the analytical results show that the
di esel delivery line failure has not
m grated al ong the outside of the storm
wat er pi pi ng?
No, it is not contradiction at all. The
key word is "migrated". There was clearly
an inmpact of NAPL at BP5RR.  The assessment
that took place was to determ ne what the

extent of that LNAPL was and whet her that



CAROL A FIERIMONTE, CSR (781) 603-5221



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

546

LNAPL had migrated along the exterior of
the stormwater piping. And the assessnent
t hat was conducted denonstrated that it did
not mgrate, there was no possibility of
LNAPL, the fresh LNAPL release nmigrating to
the south along the exterior of the piping.
And as a matter of fact, if you
| ook at DEP's own markup of ny report, you
will see, for instance, thensel ves, they
actually circled the three borings that |
just identified, A, B and E on Exhibit
B-21, Figure 4. These are DEP' s narkups.
So your -- despite what you describe as a
heavy inpact of diesel NAPL in the exterior
of the storm pi pe, you, neverthel ess,
rendered an opinion that it was clear that
the diesel delivery line failure had not
caused the inpact to the stormwater
system Correct?
That is correct.
And it is also true, is it not, that the
text of your report, Exhibit B-21, does not
contain a discussion or an eval uation of

the results of the sanpling of surface
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water at the stormwater outfall, which are
noted on Table 3, the EPH fracti ons?

That is right, because it was at that tine
a separate release. It was a second
release. It had nothing to do -- this
report was specifically for Rel ease
Tracki ng No. 4-17582.

The purpose of this release or,
rather, the reason of this rel ease was the
failure of a renote diesel fill line which
had | eaked pure diesel product into the
ground and that was the source, and ny, ny
requi rement was to assess the extent of
that source as it had | eached into the
ground.

So there were two separate
rel eases so | don't know how you can ningle
those two separate rel eases and why | woul d
be required to discuss that outfal
contam nation in this report.

But you did discuss that outfal
contam nation in this report at sone | ength
in Section 4.2. Correct?

(Wtness perusing docurent.)
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Right. Just for providing some background
and trying to address the Departnent's
concerns as to whether or not there was a
connection between the two separate
rel eases.
And your report also states, does it not,
that on page 16 that the water at the
outfall "appeared to be inpacted from
ei ther diesel fuel or hone heating oil."
Correct?
Yes. It speaks for itself.
And it also states that DEP issued a Notice
of Responsibility to your client "due to
the |ikelihood that the source of the
outfall contamni nation originated fromthe
site." And | amreading there from Page
21.

(Wtness perusing docurent.)

HEARI NGS OFFI CER: What exhibit is
t hat agai n?

MS. READ: This is B-21

HEARI NGS OFFI CER: Thank you.

MS. READ: The July 3, 2003 IRA

St at us Report.
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| amsorry. What page nunber again?

| believe it is B-21.

What page nunber?

It is 21?

217

| am sorry.

21 appears to be Table 3 in the report that
you provided. | amnot sure if it is an
accurate copy or not.

Yes. | amsorry. This was a misstatenent.
Let's see.

The second quotation that | read
is also on page 16 in the fourth paragraph
that begins with the word "al t hough".

(Wtness perusing docunent.)

Ckay.

And your paragraph refers to the |ikelihood
that the source of the outfal

contam nation originated fromthe site. |Is
that correct?

That is correct.

And so despite this | engthy discussion in
your report about the outfal

contam nation, you didn't see any need to
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-- and its report of what you described as
heavy NAPL inpact in the backfill of the
storm pi pe, you didn't need to, you didn't
see any need to discuss the significance of
the EPH results reported in Table 3 in the
text of your report?

That is correct.

And in fact, none of your reports submtted
to DEP discuss the significance of those
anal ytical results, do they?

No, that is incorrect.

You | ater opined that the source of the
contami nation at the outfall was surface
wat er runoff that flowed into what we have
nunbered Catch Basin No. 3. Correct?

No. Catch Basin 4.

Could it --

Catch Basin 1, as seen on Chalk 1 which is
a representation of Figure 4 from Exhibit
B-21, Catch Basin 1 is located north of the
Eagl e Gas building on the westerly side of
Main Street. Catch Basin 2 is |ocated
across Main Street to the east. Catch

Basin 3 is located directly across the
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street fromthe Eagle Gas building on the
easterly side of Main Street. And Catch
Basin 4 is |located south, southeasterly of
the Eagle Gas building on the westerly side
of Main Street. And Catch Basin 4 is the
first downgradi ent catch basin of surface
runoff fromthe Eagle Gas pad.
Al'l right. Thank you. | stand corrected.
I m sspoke.

But it has been your opinion that
there was surface water runoff into Catch

Basin No. 4 that was the source of the

contam nation at the outfall. Correct?
Well, you are mscharacterizing what | was
stating.

How, how woul d you characterize it?
Because surface water runoff was sinply a
conduit to carry contam nants which had

ei ther been spilled or disposed of at the
Eagl e Gas surface.

But you didn't present any evidence in your
submttals to MassDEP of any spills or

di sposal s on the surface, any specific

spills or disposals on the surface. |Is
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that correct?

That is correct.

And the high concentrations noted in Table
3 of Exhibit B-21 do not seemto correlate
with the incidental surface spills that
woul d occur at a gas station, correct?

No, | strongly disagree

And this was a gasoline station, correct?
Yes.

And there were three gasoline tanks

under ground and one diesel tank, correct?
That is correct.

So nost of the business of this gas station
was in gasoline, correct?

No.

And these results are in EPH fractions,
correct?

That is correct but --

And you have not presented any evi dence of
any surface diesel releases at this gas
station, have you, in your submttals to
Mas s DEP?

Ch, | disagree.

Coul d you please point me to information in
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your subnittals to MassDEP of surface
rel eases at the Eagle Gas station during
the time that you were working on the Eagle
Gas site of diesel fuel?
DEP Representative Cynthia Baran directly
wi tnessed a diesel spill in Decenber of
2004, while she was at the station
And is it your testinmony that a spill in
Decenber of 2004 woul d account for the
recurring petroleum contam nation begi nni ng
in May 2003 and recorded in your
phot ogr aphs on nuner ous dates including May
16, 2003, May 19, 2003, My 24, 2003, and
various additional dates as reported in
your phot ographs?
No. It does not begin in May of 2003.
That is when | identified the problem

It is my contention that the
rel eases were occurring for decades and
that | was the first one that identified
the release in May of 2003. What you --
But you have no specific information about
di esel releases occurring at the Eagle Gas

Stati on other than Decenber 10, 2004,
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correct?

No. There was, there was another exanple
of a release that occurred which the Carver
Fire Chief reported to Cynthia Baran in
Novenber of 2005, which is part of the
record.

Okay. That is Novenber 2005. But other
than those two rel eases, you have no

i nformati on about diesel releases on the
surface of Eagle Gas Station during the
time that you were working on the site.
Correct?

That is correct.

HEARI NGS OFFI CER: Did you ever ask
your client about the frequency of diesel
rel eases on the surface of the Eagle Gas
site?

MR, DECOULCS: Yes.

HEARI NGS OFFI CER. And what did
your client say about that?

MR DECOULCS: He said that there
were occasional spills and overfills that
had occurred. And as M. Wight had

descri bed a couple of weeks ago, there is
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no mechanismto prevent diesel spills when
overfilling takes place, that it is very
simple for diesel filling to overfill on to
a gasol i ne pad.

HEARI NGS OFFI CER: Cccasi onal
meani ng how oft en?

MR DECOULCS: It could occur on a
dai ly basis.

HEARI NGS OFFI CER: And why would it
occur on a daily basis?

MR DECOULCS: Because of the
vol une of diesel product that Eagle Gas is
punpi ng. You can see --

HEARI NGS OFFI CER: What was the
vol ume of diesel product that Eagle Gas was
punpi ng?

MR DECOULCS: | don't know
of fhand. But if you | ook at photographs,
for instance --

HEARI NGS OFFI CER: | don't want to
| ook at photographs. | already |ooked at
the photographs. | amjust trying to get a
better understanding of what you actually

know about the volume of diesel releases,
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and so far you have just said that there

wer e occasional releases. Do you know, do

you know how often that occurred? Do you

know what the vo

une of each rel ease was?

Do you know if it was ever reported? D d

you ever try to document this?

MR DECOULGCS: No.

HEARI NGS COFFI CER

anywher e?

MR, DECOULCS: Well, the two

rel eases that | have just described are the

only docunented releases. But it is ny

contention that there were significant

rel eases that occurred that went

undocument ed.

HEARI NGS OFFI CER: And what is the

basis of that contention?

MR, DECOULCS: The practices that

saw at the Eagle

Gas Station of filling

di esel trucks, as well as the nessy

operation, the housekeeping at that

property was not,
messy operati on,

phot ogr aphs.

was not good. It was a

as you can see fromthe

Is it docunented
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HEARI NGS OFFI CER: So how many
rel eases did you observe personally?

MR, DECOULCS: Well, as | --
personal ly, just one. But there were
overfills that occurred and there were --
it was just --

HEARI NGS OFFI CER: | amjust trying
to get a better understanding of why you
say that this occurred frequently. | nean
| understand that that is your concl usion,
but I amtrying to understand where you
derive that conclusion from | nean | am
just trying to get a better understanding
of the factual basis. That is all

MR, DECOULCS: My nunerous visits
to the site and just seeing --

HEARI NGS OFFI CER: Wl |, how nany
times did you visit the site?

MR, DECOULCS: Possibly 30.

HEARI NGS OFFI CER: And of those 30
times, how many tines did you personally
observe a rel ease?

MR. DECOULCS: Maybe three or four

m nor spills.
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HEARI NGS OFFI CER: And how nuch
during each spill?

MR, DECOULCS: Maybe a cup or two,
you know, that, aside fromthat Decenber of
' 04 rel ease.

HEARI NGS OFFICER: A cup as in a
ki tchen cup measure?

MR, DECOULGCS: Yes, eight ounces.

HEARI NGS OFFI CER: Ckay. Thank
you. And how did that occur? How did the
cup spill?

MR DECOULCS: Just by overfilling.

HEARI NGS OFFI CER: How does that --
can you describe the nmechani sm by which
t hat occurred?

MR DECOULCS: The truck is filled
with a nozzle, and as the nozzle is pulled
out of the tanker truck, fuel tank, the
spill occurs that way.

HEARI NGS OFFI CER: A cup?

MR DECOULCS: Yes.

HEARI NGS OFFI CER: Ckay. Thank
you.

Drawi ng your attention to the Notice of
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Responsibility for the release to the
brook, which is Exhibit B-20, the fornal
Noti ce of Responsibility, that notice

requires that the IRA plan, and I am

quoting, "The plan must include" -- | am
sorry. | amreading ny transcription which
has an ellipsis init. | amnot sure where

my copy of B-20 has gotten to.

But it nust include that you
initiate active collection of NAPL fromthe
i npacted nonitoring well. Correct?

The docunent speaks for itself.

Looki ng at your January 2004 | RA plan which
is Exhibit B-24, this IRA plan does not

i nclude any proposals for active collection
of NAPL at the site, does it?

Exhibit B-24 is for the release at the
outfall. So it has no bearing, there is no
connection between the rel ease whi ch was
reported in January of '03. This, this
Exhibit B-24 is for Rel ease Tracki ng No.
4-17825.

Right. And that is why | drew your

attention to the Notice of Responsibility
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for RTN No. 4-17825, which states on page
three that the IRA plan nust, and the word
-- well, it starts at the bottom of page
four.

"The witten IRA plan nust," and
the word "nust” is in bold face
"include" --
I amsorry. | don't understand where you
are pointing to.
I amon Exhibit B-20, the Notice of
Responsi bility for the release at the
outfall, which was RTN 4-17825.
You sai d page four?
No. Pages two and three. At the bottom of
page two, "The |IRA plan must include,” and
then there are itens separated by sem
colons. And an itemthat begins at the top
of page three, "lInitiate active collection
of non-aqueous-phase liquid frominpacted
nonitoring well."
Ckay. And it also says at the end of that
to "construct a renedi al system as
necessary to stop the diesel fue

di scharged to the stormdrain.”
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And that was a separate requirenent,
correct?
No. It was all in the sanme paragraph
separated by sem col ons.
Correct. Initiate active collection from
the existing inpacted nonitoring well. |
mean | am addi ng the word "existing"” there,
but those are two different requirements,
correct?
It speaks for itself.

HEARI NGS OFFI CER: Wl |, no.
Answer the question, M. Decoul os.

Do you interpret that as one
requi rement or as two separate
requi rements?

MR, DECOULCS: | interpret that as
a collective set of requirenents to address
what DEP' s concerns were.

HEARI NGS OFFI CER: A col |l ective set
of separate requirenments, correct?

MR DECOULCS: Yes.

HEARI NGS OFFI CER: Thank you.
And this was issued in June of 2003, for

this rel ease, but you did not submit an IRA
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plan within the required tinme period and so
a Notice of Nonconpliance was issued,
correct?
| believe one was, but | amnot certain
Exhibit B-22 is the Notice of Nonconpliance
that required you to submt an I RA plan.
It listed as a nonconpliance the failure to
submt the I RA plan or even a rel ease
notification form Correct?

(Wtness perusing docurent.)
Exhibit B-22 is a Notice of Nonconpliance
issued to ny client for his failure to file
what ever, whatever the Notice of
Nonconpl i ance says, which is on attachnent
one, to file the release notification form
and to submit an I nmedi ate Response Action
Plan within 60 days of providing
notification to the Departnent.
And you responded on behal f of your client,
correct, by filing a release notification
formin Decenber of 2003, and the |IRA plan
in January of 2004, correct?
That is correct. Those are Exhibits B-23

and B-24 that you are referring to.
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So having laid that ground work, it is
true, isn't it, that Exhibit B-24, which is
the I RA plan, does not include any active
collection of NAPL, correct?

(Wtness perusing docurent.)
I amgoing to refer to Section 6.0 which
begi ns on page 18 to answer your question.
And can you point me on page 18 to a
proposal for active, to initiate active
collection of NAPL fromthe inpacted
nmoni toring well s?
There is no proposal to conduct active
remedi ation fromthe nonitoring well.
And it didn't propose either to construct a
renedi al system as necessary to stop the
di esel fuel discharge to the stormdrain?
That's right, because it was unnecessary.
And but it does not explain why it was not
necessary not to --
Ch, | disagree.
Can you pl ease identify where it explains
why it was not necessary to conduct active
recovery of NAPL?

Because all the evidence that was descri bed
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in this report points to there not being a
connecti on between the two rel eases, that
it was unnecessary for the two rel eases,
one being reported in January of '03 which
was a subsurface rel ease caused by the
failure of a renote fill line, and the
second rel ease, which was caused in ny
opi ni on due to surface rel eases.

The information that | provided in
this report described why there was no
connection between the two. And as a
matter of fact, the nmeasures that | took
that | proposed in this report were
designed to address surface rel eases that
occurred. And if you |look at the four
proposals, you will see that that's what
was bei ng proposed.

This report states and you pointed out
earlier in your testinony today that the
report is stating that the diesel delivery
line failure has not mgrated southward

al ong the storm pipe. Correct?

That is correct.

But you also testified that soil borings
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DCA, DCB and DCE showed a heavy NAPL i npact
on the soil borings in the storm in the
beddi ng of the stormpipe. Correct?
Not the bedding of the stormpipe. In the
vicinity of the storm pipe.
If you would refer to your rebuttal, page
13, lines four and five, you describe the
DCWwel | s as inmedi ately adjacent to the
storm pi pe. Correct?

(Wtness perusing docurent.)
Page 137
O exhibit -- no. O your rebuttal
t esti nony.
Exhi bit RR-1.
Li nes four and five on page 13.

(Wtness perusing docurent.)
I don't know what you are referring to.
Ckay. It says ny, quote unquote, theory,
whi ch begins on line two, was supported by
vi sual observations of the storm water
collection system a know edge as to how
the system functioned, PID readings of
various stormwater control structures, the

results of soil borings and nonitoring
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wel I's al ong the pervious backfill of the
storm wat er piping and observations of
storage and handling practices at the Eagle
Gas site.

Yes. And on line -- that phrase states
that the soil borings and nonitoring wells
were al ong the pervious backfill of the
stormwater piping. Correct?

Yes.

So the opinion that the diesel NAPL rel ease
was not migrating southward al ong the storm
pipe is not the same as an opinion that the
di esel NAPL was not in the pervious
backfill of the piping. Correct?

That is correct.

After you submitted your IRA plan in
January of 2004, you attended a neeting in
March, on March 11, 2004, with MassDEP, and
acconpani ed two MassDEP representatives on
a site visit. Correct?

I -- 1 can't renmenber if it was after that
March 11th nmeeting or if it was in April of
'04. It was so |long ago

But you have yourself submitted exhibits
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docunenting, | believe, a neeting between
you and MassDEP in March, 2004. Correct?
I know that there were neetings, neeting
notes that | have presented as exhibits,
but | don't know exactly what the dates are
of f hand.
Drawi ng your attention to Exhibit 13-B,
MassDEP neeting notes dated March 11, 2004,
to refresh your recollection

(Wtness perusing docurent.)
Ckay.
That neeting was held in part because you
had not tier classified the site. Correct?
I am not sure.
And the Board has offered as Exhibit B-25
phot os taken by MassDEP on that day of the
site visit. And you have included them as
well in your Picasso web page.

But handi ng you what the Board
mar ked as Exhi bit B-25, photographs of the
site of the outfall
Ckay.
The phot ographs show that there is

separ at e- phase oil and wat er emnul sions on
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the water at the outfall. Correct?
(Wtness perusing docurent.)
Yes. These photos show separ at e- phase
product fromthe surface water.
And is it your testinobny, your testinony is
t hat separat e- phase product was consi st ent
with surface runoff?
It is consistent with what | believed would
have washed off with surface runoff.
So it is your testinmony that that anmount of
oil and enmulsion at the outfall was
consi stent with product running off into
Catch Basin No. 4. Correct?
That is correct.
And t hose photos show new boons that had
been pl aced that day or certainly very
recently. Correct?
(Wtness perusing docurent.)
I can't tell. | can't tell when these
boons were pl aced.
But they are certainly very white in the
phot ogr aphs, correct?
I am not going to make a subjective

i nterpretation.
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What is your nmenory about whet her new boons
were placed that day?
| don't know.

HEARI NGS OFFI CER. Do you recal
pl aci ng boons that day?

MR. DECOULGCS: No.

HEARI NGS OFFI CER: You have no
recol | ecti on what soever of placing boons
t hat day?

MR, DECOULCS: No.

HEARI NGS OFFI CER. Di d anyone el se
pl ace boons on your behal f?

MR, DECOULCS: There were people
conti nuously placing boons and pads on ny
behal f at that outfall.

HEARI NGS OFFI CER: How of t en woul d
they replace the boons on your behal f?

MR, DECOULCS: Every few weeks. |
mean they were inspected by M. Badaoui
probably three or four tines a week. | had
asked himto keep an eye on the outfall and
maki ng sure that none of this product was
breaki ng through into the brook.

HEARI NGS OFFI CER: And he i nspected
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it three or four tinmes a week for what
period of tine?

MR. DECOULCS: Oh, for since the
rel ease was identified in May of '03

HEARI NGS OFFI CER: Until when?

MR DECOULCS: Until 1 was
i nvol ved, until ny involvenment ended.

HEARI NGS OFFI CER: And he went
there three or four tinmes a week during
t hat whol e period, and how often woul d he
repl ace boons during that period?

MR, DECOULCS: He woul d repl ace
boons and pads, but Paul Wight was al so
responsi bl e for replaci ng boons and pads as
wel I and properly disposing of themin the
55-gal l on druns that we had on site which
you can see in one of the photographs.

HEARI NGS OFFI CER: And how often
would M. Wight go to the outfall?

MR, DECOULCS: | woul d guess
approxi mately every nonth.

HEARI NGS OFFI CER: During the
entire period that you were working on the

site?
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MR, DECOULGCS: Yes.

HEARI NGS OFFI CER: And how often
did he replace boons and pads?

MR DECOULCS: | can't, | can't say
for certain.

M5. READ: And you didn't have him
-- | amsorry. My |?

HEARI NGS OFFI CER: Wl I, | just
have one foll ow up questi on.

M5. READ: | am sorry.

HEARI NGS OFFI CER: You didn't keep
a |l og of how often he was repl acing the
boons and t he pads?

THE WTNESS: | am not sure
There may have been a | og sonmewhere, but |
am not sure.

HEARI NGS OFFI CER: And with respect
to M. Badaoui, you have no know edge as to
how often he was repl aci ng boons and pads?

MR DECOULCS: No. The main
obj ective was to nmake sure that there was
no break through, and | instructed both of
themto just make sure that the boons were

repl aced according to the need for
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repl acenment. There were sonme periods in
whi ch there was absolutely no sheen

what soever. As you can see from sone of

t he phot ographs, there were significant
periods, probably eight or nine nonths of
the year when there was absolutely no need
to have boons out there.

HEARI NGS OFFI CER: | don't actually
recall seeing a photograph when there was
no sort of emulsion on the surface of the
water at the outfall.

MR DECOULCS: | would be glad to
show you. Phot ograph 76.

HEARI NGS OFFI CER: Wait. No. Go
back to Photograph 76. Are you telling nme
that there is no enulsion on the surface of
the water there?

MR DECOULCS: That is correct.

HEARI NGS OFFI CER. Pl ease go back
Where, can you show me where you do not see
an emul sion on the surface and why are
there so many pads and boons there?

MR, DECOULCS: Because --

HEARI NGS OFFI CER: Because it is
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running clear, is that your testinony?

MR DECOULCS: Yes. That it was
runni ng clear past the boons. That is
clear, that is a clear -- at the bottom of
the photograph it is a clear -- if you | ook
at photograph 77, you will see that the
water that is flowing out of that pipe is
cl ear.

HEARI NGS OFFICER: | amsorry. |
can't draw that concl usion

MR DECOULCS: That is clear water.
If you zoomin on Photograph 77, it is
di scharging fromthat pipe.

HEARI NGS OFFI CER: It is your
testinony, M. Decoulos, that that is clear
wat er ?

MR, DECOULCS: | can give you the
poi nter, M. Jones.

HEARI NGS OFFI CER: No, that is
okay.

MR DECOULCS: | can, | can show
you ot her photographs if you'd |iKke.

HEARI NGS OFFI CER: That woul d be

great. | would like to see a photograph
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that you are referring to where it was
runni ng cl ear

MR, DECOULGCS: Phot ograph 54,

Phot ograph - -

HEARI NGS OFFI CER. Coul d you go
back to Photograph 54, please.

MR, DECOULGCS: Yes.

HEARI NGS OFFI CER: Thank you. And
is there a boomin that picture?

MR. DECOULCS: Yes, in the | ower
ri ght-hand corner

HEARI NGS OFFI CER. Ckay. You can
pr oceed.

MR. DECOULGCS: Phot ograph 55 is the
sane, is taken on the sanme date, October
16, 2003, and it shows --

HEARI NGS OFFI CER: And is it your
testinony that there is no enmul sion on the
surface of the water in that photograph?

MR DECOULCS: That is correct.

HEARI NGS OFFI CER. What is that in
the upper left?

MR, DECOULCS: Those are pine

needl es, | believe.
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HEARI NGS OFFI CER: No. In the
upper |left corner?

MR, DECOULCS: | believe that they
are pi ne needl es.

HEARI NGS OFFI CER: Ckay.

MR, DECOULCS: Do you want ne to
continue to identify photographs?

HEARI NGS OFFI CER: Sure.

MR, DECOULCS: May 19, 2004.

HEARI NGS OFFI CER: This is one we
al ready saw, correct?

MR, DECOULCS: | believe so, yes.

HEARI NGS OFFI CER: That was the one
you referred to before?

MR, DECOULCS: Yes. Photograph 76
and 77.

Begi nning wi t h Phot ograph 88 on
June 24, 2004, again, the outfall is
running clean. And | took an interior view
of the pipe as Photograph 89 just to give a
perspective as to the extent of the
historic staining of that pipe.

HEARI NGS OFFI CER: Ckay. | amall

set. You can proceed with your questions,
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Ms. Read.

MR, DECOULGCS: Ckay.

MS. READ: Thank you.
After the visit by DEP to the site on March
11, 2004, a request for imedi ate response
action plan nodification was issued, and
that has been entered as Exhibit B-28.
Thi s docunent, this docunent put you on
notice that the IRA plan did not provide
sufficient information to support the
assertion that the inpact to the surface
wat er body was caused solely by surface
wat er runoff fromthe gasoline station and
not contributed to by an ongoi ng subsurface
rel ease at the site. Correct? | am
quoting fromthe bottom of page two of
Exhi bit B-28.

(Wtness perusing docurent.)
Ckay. Well, the docunent speaks for
itself.
And this docunent al so required
specifically required you to perform
assessnent to determ ne whet her groundwater

infiltration was occurring. Correct?
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Where are you referring to?
I amreadi ng from page four, nunbered
paragraph one in the mddle of the page.
(Wtness perusing docurent.)
Ckay. What was the question?
I am just asking you to acknow edge t hat
this request for a nodification requested
specifically assessment to determn ne
whet her groundwater was infiltrating the
storm pi pe. Correct?
They cite that as an exanple. It says,
"For exanpl e, through groundwater
infiltration."
And it also requested that you, on page
three, that you performan i mm nent hazard
eval uation, correct?
I amsorry. On page three?
Yes.
Wher eabout s?
The second full paragraph, the | ast
sentence of that paragraph
(Wtness perusing docunent.)
Ckay.

But you didn't performan i minent hazard
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eval uation until January of 2005, correct?
You did not docunment an inmmi nent hazard
eval uation?

That is a better way to put it, because
was continuously perform ng i nm nent hazard
evaluations in evaluating for critical
exposur e pat hways.

But you did not docunment that eval uation
until January 2005, correct?

I may have -- | don't know. | may have
docunented it in an e-mail to Ms. Baran,
but | amjust not sure.

Is it your contention that an e-nmail would
be an appropriate way to docunent the

i mmi nent hazard eval uati ons requiremnments
that are set forth in the MCP?

G ven what | was told by Ms. Baran's
supervisor, John Hobill, at the first
meeting | had with him nmy answer is yes.
But according to the terns of the MCP,
woul d an e-mail suffice as an i mm nent
hazard eval uati on?

| don't know. | don't know what the MCP

says exactly about inmnent |H eval uations.
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In response to this request for a
nodi fi cation you submitted Exhibit B-29, an
| medi at e Response Action nodification plan
dated April 21, 2004. And you proposed
surface water and sedi nent sanpling,
groundwat er sanpling, forensic geochem stry
eval uations of soil, sedinent and water,
and a video survey. And here | am | ooking
at pages 11 and 12 of your nodification,
Exhi bit B-29. You did not -- you describe
the forensic geochem stry assessnent as
peak area reports and which is -- and you
provi ded i nformati on about those assessment
techni ques. Correct?

Yes. Appendix E, that is correct.

And your testinony describes those

t echni ques as energi ng techni ques, correct?
That testinony speaks for itself.

But you did not performthe forensic
geochenistry that you proposed in Exhibit
B-29, correct?

| disagree. | attenpted to, and the | abs
were unable to provide ne with the

information | was taught at the LSP course.
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But ot her forensic techniques were

avail able to you, including the
fingerprinting that you al so perforned on
the NAPL sanpl es, correct?

Yes.

But you did not have the geochem stry,
those, that fingerprinting done on water
sedi ment or soil data. Correct?

| di sagree.

And you did not have a video survey
perforned, correct, as you had proposed?
That is correct.

If a client prevents you or prohibits you
for any reason from performng, from

obtai ning data that you believe are
required to render an opinion in accordance
with the MCP and MassDEP' s orders, then you
shoul d not render that opinion, correct, as
an LSP?

That is correct.

Your inmediate -- the nodification plan was
dated on April 21st of 2004. And your next
submttal, | believe, was the Phase

report dated April 30, 2004. And in this
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subm ttal you again clainmed that the diese

had not migrated along a preferred pat hway

outside the storm water pipe and that

m gration through soil or groundwater to

the storm pi pe has not devel oped. And here

I point you to page 25 of Exhibit B-30.
(Wtness perusing docunent.)

Ckay.

Was this not the very question that you had

just been directed by MassDEP to

i nvestigate and that you had proposed to

i nvestigate approximately a week earlier in

the I RA nodification plan?

I amsorry. | don't understand the

questi on.

You are rendering an opinion here that the

pat hway of groundwater infiltration into

the stormwater collection system had not

devel oped. And | am pointing you to page

25 of Exhibit B-30.

Ckay.

But was that not the very assessnent that

you had just been asked to perform and that

you had just proposed to performa week
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earlier?

W are dealing with two separate rel eases
here. This Phase | report was prepared for
17582. And aren't you referring to the --
But your opinion is that the diesel rel ease
at the Eagle Gas site, the subsurface

di esel release had not infiltrated the
storm pi pe. Correct?

Yes.

And you had just been asked to eval uate
that very question, correct, in the request
for IRA nodification?

For 17852.

And it is your testinmony here that it was
perfectly acceptable to render this
opi ni on, having been asked to investigate
that very question in a related RTN t hat
was al so issued to your client?

Yes.

And isn't it also true that when you
submtted this report in which you rendered
this opinion, you requested that the two
RTN s be |inked, correct, your cover letter

for this report?
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Yes.

And that would nmean that you did not need
to nake duplicates subnittals of the same
information for the two RTN' s, correct?

No. The nmin reason for |linking the

rel eases was that the DEP was charging
nmoney for conpliance with two separate

rel eases. The purpose was to reduce the
compliance fees for ny client.

But it also neant that you could submit
submittals that would relate to both of the
rel ease tracki ng nunbers, correct?

That was one of the benefits.

And there is no indication in your Phase |
report that MassDEP was requiring nore data
on the question whether the groundwater had
infiltrated the stormsystem Correct?

It wasn't necessary.

Because, again, is it your testinony that

it wasn't necessary because it was a
separate rel ease tracki ng nunber?

They were not connected. There was no
physi cal connection between the diese

rel ease fromthe fill pipe and the storm
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wat er outfall contani nation.

But DEP had specifically asked you to
provide nore information on that very
guestion in the request for IRA

nodi fication, correct?

Yes. And that was one of the purposes of
this report is to help document that for
t hem

The Phase | report which was issued on
April 30, 2004, was intended to provide
additional information in response, in
conpliance with your proposal ?

It was to docunent all of the information
that was gathered to that point to help

docunent that there was no connection

bet ween the source at the fill pipe and the
outfall
And again, | just ask that you confirmthat

there is no indication in your Phase |
report that you had been requested to

i nvestigate, to provide further information
about that question of infiltration,
correct?

If, if you are asking did | specifically
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address that in this Phase | report, | am
not sure. The docunment will speak for
itself. But | was just trying to, with
this Phase | report, assenble all the
information to date which the Departnent
was unaware of, which included septic

desi gns, which included an historic map of
the outfall that the Department was unaware
of , which conpiled other reports, which
docunented the public water supply in
Appendi x G that the prior responsible
party, Richard Nantais, failed to
adequat el y denopnstrate.

There was a lot of information in
this report that supported ny opinion that
there was no connection between the two
rel eases.

In June 2004, NAPL was detected in

Moni toring Well DCW1, correct?

| believe so

Ckay. And it is also -- isn't it true that
your first report of this discovery to --
excuse nme -- that in an e-mail to Ms. Baran

that you submtted as Exhibit RR-30, you
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characterized the NAPL in DCW1 as
gasoline. Correct?

(Wtness perusing docurent.)
I woul d have to take a |l ook at the e-nuail.
But it speaks for itself. | would like to
note that the first sanpling of DCW1
reveal ed, which was in the IRA plan filed
in June or July of 2003, showed DCW1 as
havi ng predomi nantly gasoline constituents
init. Now you nmentioned RR-30.
Yes. (Question three to Ms. Baran --
Ckay.
-- characterizes the NAPL in DCW1 as
gasoline, correct?
Yes.
But it was later fingerprinted, the NAPL
was later fingerprinted as diesel, correct?
| believe so. But you have to renenber
that that fingerprinting was very coarse
It was not an accurate fingerprinting
anal ysi s what soever.
So you are disputing the results of the
fingerprint that you submtted to --

Absol ut el y.
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On what basis?

It is not very accurate. It is a very

si mpl e chr omat ogr aph opi ni on.
CHROMAT-OGRA-P-H If | could
direct your attention to the June 2003
report, and you can see the gasoline
constituents.

There is no dispute about the -- we have
al ready established that DEP and the LSP
Board are not disputing the analytica
results in your reports.

Ckay. That is good.

After that discovery of the NAPL in DCW1,
you did not videotape the pipe interior,
correct?

Correct.

And until April of 2005, you did not sanple
any water inside the stormdrain system
correct?

Correct.

And in your earlier report that you,

Exhi bit B-21, you documented somne
groundwat er el evati ons on page 18 of

Exhi bit B-21.
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Ckay.

And as a |layperson, | amgoing to refer to
the groundwater, the columm of that table
that refers to groundwater depths. And
those are depths fromthe surface down to
the surface of the groundwater, correct?
Yes.

Fromthe ground surface to the surface of
t he groundwat er, the shall owest of which
was 4.16 feet fromthe surface of the
ground to the surface of the groundwater,
correct?

Yes.

At KEI-4. But after the discovery of the
NAPL in DCW 1, you did not -- up to that
poi nt you had not neasured the inverts of
the stormwater pipe system correct?
That is correct.

And you did not do so until Decenber of
2004, correct?

That is correct.

In your June 2004 I RA plan after the NAPL
had been di scovered in DCW1, you proposed

a passive bailing system and you testified
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that you conplied with DEP s requirenents
for an active system because you had an
option for an active recovery. Correct?
| -- where did | nake that statenent?
In your rebuttal, paragraphs 32 and 59.

(Wtness perusing docunent.)
Ckay.
But isn't it also true that when you had
vacuuned Well BP5RR in April of 2003,
multiple feet of NAPL had returned to that
well in May of 2003, correct?
Yes.
And Exhibit B-33 itself docunents that the
proposal docunents that in Cctober of
2003 -- strike that question.

Turning to your proposal in
Novenmber of 2004, the second proposal after
the discovery of NAPL in the DCW1.
What exhibit is that?
It is Exhibit B-37.
Ckay.
You continue to rely in this proposal on
your conclusion that NAPL was not mgrating

al ong the outside of the pipe, correct? |
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am poi nting you to page one at the bottom
(Wtness perusing docurent.)

Ckay.

But you still didn't know at this tine

whet her groundwater or NAPL was in contact

with the stormpipe at that point, correct?

No.

You had not provided a cross section to DEP

by this time, correct?

No.

And you had not neasured the inverts of the

stormdrain systemto conpare themwth the

groundwat er el evati ons, had you?

No.

So --

I don't understand how you are draw ng that

conclusion. Everything that woul d have

i npacted the stormwater collection piping

system woul d have gone through Drai nage

Manhol e No. 2. And it was ny professiona

opinion that if there was any inpact to the

stormwater collection system it would

have appeared going through DVvH 2. And

there was no need to do anything other than
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to sinply observe what was going on at

DVH- 2.

It is your opinion that a visual
observation of DVH 2 was a sufficient basis
for your opinion as an LSP that NAPL was
not infiltrating the stormwater pipe?

It was part of it.

What were the ot her bases?

PI D screeni ng.

And that was done in June of 2003 and

Sept enber of 2003, correct?

No. It was done nore frequently than that.
But you have only docunented two

i ndi cations of PID readings in June of 2003
and Septenber of 2003, correct?

No.

The only -- well, | would just like to
state for the record that the only
docunentation that | have found in your
exhibits of an additional PID reading after
June of 2003 was Novenber of 2004. There
are additional indications of visual
observations, but none of PID readings.

That is incorrect.
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Well, if you could point me to those.

Vll, the first one was nade in My of
2003, on May 16, 2003. That is when the
first PID --

| misspoke. That is what | neant when
said June of 2003.

And if you |l ook at the documents that |
gave to the Board, | docunented in field
notes, | provided docunentation of all the
PI D screening that | conducted at DVH 2.
And then there are photographs that were
taken. So between those two, the

phot ographs and the PID screening, that is
what led nme to draw that conclusion. There
was no sheen in the water

But all right.

Nor were the PID responses any indication
that there was any inpact at that drain
manhol e.

HEARI NGS OFFI CER: M. Decoul os,
have a question for you. How do you, how
do you come to the conclusion, I amjust
trying to clarify in ny owmn mnd, you state

in what exhibit is this again that we are
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| ooking at?

MR, DECOULCS: B-37, upper
| eft - hand corner.

HEARI NGS OFFI CER.  Well, | can't
see that fromhere. But you state, "The
results continue to show that the diesel
release is not mgrating along the
preference pat hway outside the 15-inch
reinforced concrete stormwater drain pipe
along Main Street."

How do you cone to that concl usion
when you had found, | think you testified
before, you found NAPL in the pervious
backfill wupgradi ent outside the storm water
drain pipe?

MR DECOULCS: Because there is a
well right next to DM+ 2, and that well
showed no inpact. |f there was to be any
i npact of the diesel release at the
outfall, it would have had to have gone
around DMH 2. And there was no evidence in
any of the analytical testing to
denonstrate that that had occurred.

So is it your testinony that the discovery
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of NAPL in DCW1 in June of 2004 did not
indicate nmigration after it had not been

t here previously?

That is correct.

On what ground do you cone to that

concl usi on when it had not been there
previously?

Because as all the recent papers and as API
has described in their work denonstrate
NAPL is not migrating in the pancake nodel
that has been relied on in the past as

m grating as one | arge bl ob underground.

It sinmply discharges into the ground and
expands and contracts as groundwater rises
and recedes throughout the season.

What was happeni ng here was that
the LNAPL was sinply spreadi ng out and then
retracting. And all of the reports filed
after ny work by ECS and CEA denonstrate
t hat .

HEARI NGS OFFI CER: Shoul d we take a
break?

MS. READ. That woul d be great.

HEARI NGS OFFI CER: W have been
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going for two hours. Let's take a |uncheon

recess.

(Luncheon recess.)
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AFTERNCON SESSI ON

HEARI NGS OFFI CER: Back on the
record, please, after a short |unch break.
Ms. Read, you can resume your Cross
exam nati on.

MS. READ:. Thank you.
After your June 2004 nodification was
rejected, it was only after that tinme that
you did nore subsurface assessnment at the
site in August 2004. Correct?
I don't know why you use the word "only".
My objective was to continue to do
assessnment worKk.
And it was at that tine that NAPL was
di scovered in DCW7 and in the wells that
wer e denoni nated with the ERW names,
correct?
Those were new wells, that is correct.
And | ooki ng at Exhibit B-37 which is your
Novenmber 5, 2004 | RA status report and
nodi fication, there is a Table No. 2 that
docurents the NAPL neasurenents taken at
various wells. And those wells are ERW1,

2 and 4, BP5RR, and DCW 7. Correct?
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(Wtness perusing docurent.)
I amsorry. The upper portion of the table
or the |l ower portion?
I amlooking at Table 2, all of it. There
are NAPL neasurenents recorded. | amjust
asking to identify the wells at which NAPL
nmeasurements were recorded. And those are
at ERW1, 2 and 4, BP5RR, and DCW7,
correct?
On Cctober 7th, that is correct, 2004.
And | ooking at the site plan that
acconpani es Exhibit B-37, DCW?7 is |ocated
right near the building. Correct?
Yes.
And the NAPL that was found in that well
was determ ned to be diesel, according to
the laboratories that you engaged for
fingerprinting. Correct?
| believe so. Again, that fingerprinting
was a coarse and rough forensic anal ysis.
The discovery of NAPL in DCW 7 showed t hat
you had not deternined the extent of the
NAPL across the site. Correct?

Yes, that is correct.
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And it al so gave substance to DEP s
concerns, additional substance to DEP s
concerns that active recovery near the
frontage of the site could exacerbate a
NAPL migration by drawing it from ot her
| ocations on the site. Correct?
No, no. The extent of LNAPL had no bearing
on the recoverability of the NAPL.
In your -- after you subnmitted this
proposal to DEP, Exhibit B-37, you sent Ms.
Baran, Cynthia Baran at DEP an e-nmil that
is Exhibit B-40. And it lists deficiencies
and action steps, correct?
Yes.
And one of the itens was to -- well, the
docunent requires, states that you are to
provi de plans, construction plans fromthe
stormwater collection system Correct?
Where does it say that?
Item 4 of Exhibit B-40.

(Wtness perusing docurent.)
No, it doesn't say that. | nean it speaks
for itself. But the purpose of number four

was to docurment any construction records
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that may have been avail abl e when the storm
wat er col |l ection systemwas installed.

At this time you submitted an e-mail to Ms.
Baran on Decenber 15th, proposing anot her

| RA nodification. And the Board had
submitted an Exhibit B-41, which includes
e-mail relating, dated on that date
relating to your proposed nodification.

And you al so have subnitted e-mail, other
e-mails fromthe sane date and rel ated
dates in your Exhibits RR-11 and RR-47 and
RR-52 related to the construction of, the
proposed construction of the trench in the
right of way in Main Street, but none of
these include a conplete design plan for
the trench or a narrative that describes
the storm pi pe, excuse nme, the construction
of the trench in the roadway, do they?

| gave the Departnment what they asked for.
So it is your testinony that these e-mils
comply with the Departnent's requirenent
for an IRA nodification with a design plan
for a trench?

| gave the Departnment what they asked for.
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We had a neeting on Decenber 2nd, | think
that earlier exhibit references, on
Decenber 2nd, and there was a set of

requi rements that John Hobill and Cynthia
Baran laid out. | forrmalized it in this
e-mail which is identified as Exhibit B-40,
and | gave them what they asked for.

It is true, however, isn't it, that you did
not submit a conplete design for the trench
that was constructed in the roadway until

-- | amsorry -- your IRA plan dated July
of 2005. Correct?

No, | disagree.

Exhi bit B-507?

| disagree.

Coul d you identify the docunents in which
your conpl ete design plan appeared ot her

t han Exhi bit B-507?

After the Decenber 2nd neeting in 2004,
there were a series of e-mails which
docunented the design of the trench that
DEP wanted and would only permit. And in
addition to those e-mails, there was an | RA

pl an nodification subnmtted on Decenber 22
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2004, which is Exhibit B-42. There was an
addi tional nodification on January 18,
2005, and additional e-mmils.

A nmonent ago you testified that the
presence of NAPL in DCW7 woul d not present
the possibility of the recovery | ocated at
the frontage of this site drawi ng NAPL
across the site

Am | characterizing your testinony
correctly?

No, no. | just said that there was no
bearing on the extent of NAPL and the
recoverability of the NAPL.
The | ocation of your proposed recovery
trench -- no, strike that.

On Decenber 22nd of 2004, you
submitted an | RA nodification which is
Exhibit B-42. And it is denoted as a plan
and it includes on page 16 a proposal for
pilot punp testing or a description of
pilot punp testing. This is -- this
docurnent is dated Decenber 22, and it
records that on Decenber 22, 2004, the

pil ot punp test was conduct ed.
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So this was not a proposal that
DEP had an opportunity to approve or
di sapprove, correct?
| disagree. | specifically discussed
anything that was going to be proposed with
DEP before it was conducted.
But you did not provide a witten | RA plan
for the pilot punp testing before it was
actual |y conducted, correct?
That is the way they operated in the
sout heast region. | followed the
procedures that they laid out for ne and
fromthat very first neeting in March of
2004 they told ne that they do things
differently in the southeast region, and |
gave theminformation both in formalized
written subm ssions as well as through
e-mai |l s and di scussions. They did not have
a problemwi th that.
Your |ast submittal for this site, Exhibit
B-50, which was the | nmedi ate Response
Pl an, Action Plan Mdification dated July
8th of 2005, includes a discussion of the

prior plans and correspondence between you
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and the Departnment which |ays out the
history of the deficiencies in your
submittals. And at this point,
neverthel ess, you still were not proposing
to -- you were still asserting that active
recovery was not required at this site,
correct, despite DEP s continued requests
for active recovery?
I don't think so. Were did | say that?
I am drawi ng your attention to Section 4.5
of Exhibit B-50. You were still arguing
that active recovery was not required at
this site, correct?
VWher e?
The second paragraph and the foll ow ng.
(Wtness perusing docurent.)
I was just providing nore information that
supported ny original opinion that active
recovery wasn't necessary. However, the
whol e purpose of this plan and the
construction of the trench in Decenber of
2004 was to actively recover both
groundwat er and LNAPL. So | went ahead and

gave them what they wanted, but | asserted
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that it was not necessary.

M5. READ: | would like to turn
our attention to the Speedy Lube site at
this point unless --

HEARI NGS OFFI CER. No, that is
fine.

MS. READ. kay. Could we just go
off the record for a second while | pull
t hose docunents together?

HEARI NGS OFFI CER: Sure.

MS. READ: Thank you.

(Di scussion off the record.)

HEARI NGS OFFI CER: Back on the
record, please. You may proceed, M.
Read.

MS. READ: Thank you.

M. Decoul os, referring to Exhibit B-55,
your response action outcone statement for
t he Speedy Lube site, and turning your
attention to your analytical results for
this site in the groundwater sanpling data
in Table 3, as well as the site plan.
Thank you.

G ven that Mnitoring Wll DMM4
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had exceeded the Method | standards for
gasoline constituents and that it was the
fart hest downgradient well, what data did
you have to support your opinion that the
nature and extent of contam nation had been
defi ned?

The subsurface investigation that was
conducted at this site included a boring
program that evaluated the refusal of
borings that were hindered or obstructed by
bedrock. And those borings, that boring
informati on was provided in the boring | ogs
as well as presented on the site plan. On
the site plan, there were -- there was a

| egend which identified soil borings,

nmoni tori ng well's and groundwat er contours,
and the first synbol on the | egend

descri bed the refusal depth of the borings,
whi ch indi cated bedrock. The source of the
contami nation at this site, |eaking

under ground storage tank, had been renopved,
and the bedrock acted as a barrier to
prevent any further downgradient mgration

of gasoline constituents off the site.
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But what data did you have to show t hat
there were no excedens of the "green up"
standards farther west and towards the

drai nage pipe that is shown in your plan in
North Main Street?

I relied not just on these boring | ogs and
-- well, if you |l ook at the boring | ogs

whi ch were an exhibit, which were in
Appendi x A, you did see that there was PID
screening that took place. And in
addition, in addition to show ng the
refusal of particular borings at a specific
depth, the borings al so showed PID screens
that were neasured al ong the boring
sampling length. So that information,
together with the preexisting Phase

report that was subnmitted by Sage
Environnental, led ne to formthat opinion.
In your rebuttal testinony in Paragraphs 80
and 112, you discussed the increase in the
cont am nant concentrations between the two
sampling rounds at this site. And you
identified the destroyed cover of

Moni toring Wll MAM3 as being destroyed
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and, therefore, contaminants could enter
t he subsurface.

But it is true, isn't it, that
bet ween the two sanpling rounds, there was
an increase in the concentrations at
Moni toring Well DMW 2, which is upgradient
of Monitoring Well 3 that you identified as
t he source, correct?
I amsorry. | would have to refer to the
tabl e and see for nyself what you are
referring to.
On Table 3, the results for Mnitoring Wll
DMW 2 show an increase between the two
sampl i ng rounds.

You will need to expand it so that
we can see whi ch conpounds are being
di scussed. But the two sanpling rounds
fromMy 10, 2002, to June 4, 2002, show an
increase in xylene and in C9-10 aromatics.
Correct?
Yes.
So a potential source at MWM3, which is
downgr adi ent of DMM 2, could not account

for that increase. Correct?
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DMM2 is located right next to the gasoline
pad and in extrenely close proximty, |
woul d estimate ten to 15 feet away from
that cover that had been breached at MM 3.
So it would not be unusual to find a direct
i npact, particularly with Iighter gasoline
constituents at DMM2 fromthe failed well
cover at MM 3.

There is also an increase at DMM 3,
correct, an increase of C5-C8 aronmatics?
Yes. But that increase was a duplicate.
You can see here that the sanpling that
took place on June 4, 2002, the increase
that you are referring to was a duplicate
so that the second colum of DMWM3 showed
significant, showed substantially exact

val ue of that that was collected on My

10t h.

What do you nean by a duplicate?

We coll ect duplicates to validate data that
is collected in the field. So the second
and third colums of DMM3 were the sane
exact, were collected fromthe sanme exact,

on the sanme exact day fromthe sane exact
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| ocation and are designed to verify the

| aboratory anal ysis and nmake sure that it
is representative of what exists in the
ground.

But one of those two duplicates does

i ndi cate an i ncrease at above the May 2002
anal ytical results, correct?

It is practically insignificant.

But it is above the standards, above the --
it is shown in bold face as being in
excedens of the standard --

That is correct.

-- that applies, the 1,000 parts per
billion?

That is correct, for the DW2 Method |

st andar d.

And in any case, in looking at the site

pl an, an increase fromone nonth to the
next at MM3 could not be attributable to

t he broken cover at -- | amsorry -- an

i ncrease at DMW 3 woul d not be attributable
to the broken cover of MM3, since DMM¥3 is
significantly upgradient of MM3, correct?

That is correct.
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MS. READ: | don't have any further
guestions.

HEARI NGS OFFI CER: COkay. Now, M.
Decoul os, did you want to do any redirect
of yourself, which would -- | nmean | woul d
allowthat if you want to explain sone
things that you feel you didn't have an
adequat e opportunity to.

MR DECOULCS: Yes, | would. And
thank you for giving me the opportunity.

What | wanted to just sinply
clarify is the issue of forensic analysis
that was discussed at the Eagle Gas site,
and that the analysis that | attenpted to
coll ect using the techniques that were
taught LSP's a year earlier at that
forensi c geochenmi stry course that | took
those were far nore accurate forensic
techni ques than the chronatographs that M.
Read was referring to earlier

But in addition to the detail ed
forensi c geochemi stry techni ques and the
chromat ographs, there is actually a third

forensic anal ytical technique that | relied
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on, which is expressed in the data and was
one of the reasons why | sought to correct
Exhi bit B-53 earlier this week.

M. Fitzgerald, who testified two
weeks ago, as he testified, was one of the
aut hors, was the primary author maybe of
the inplenentation of the MassDEP VPH EPH
approach, which was issued as a final draft
in June of 2001. And in that final draft,
which | believe may have beconme policy
after 2002 but | am not sure of that,
Section 3.7.2 on page 14, and again this is
Exhi bit B-10, tal ks about environmental
forensic techniques. And he tal ks about
usi ng chromat ographs in this particul ar
secti on.

But what they also tal k about are
usi ng pol ycyclic aromatic hydrocarbons as
anot her forensic technique to determ ne
what a product mght consist of. And in
this, on Table 3-2 of Exhibit B-10 which is
on page 13, it is reconmended to
differenti ate between two types of PAH s,

pet rogeni ¢ PAH s and pyrogeni ¢ PAH s.
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When we conduct anal ysis of diesel
usi ng the extractabl e petrol eum hydrocarbon
anal ysis, many tines we ask the lab to
simply analyze for the petrogenic PAH s.

We don't want to know about these other
PAH s because it is part of the EPH
anal ysi s.

Now, when | first conducted the
anal ysis at the outfall, | wanted to know
what all the PAH s were. So if you | ook at
in the Phase | report the groundwater
anal ysis or surface water analysis fromthe
outfall which is in Table 3, you will see
that there are the four --

HEARI NGS OFFI CER: Table 3 of --

MR DECOULCS: Table 3, Phase |
report.

HEARI NGS OFFI CER: Wi ch exhibit?

MR, DECOULCS: Which is Exhibit --

MS. READ: B- 30.

MR, DECOULCS: -- B-30. You will
see that there are the four standard
petrogeni ¢ PAH s whi ch are napht hal ene, two

met al napht hal ene, ant hracene, and
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fluoranthrene. 1In addition to that, there
is ten other PAH s which are indicative of
ot her sources for the PAH s, what they
refer to as petrogenic PAH s.

Petrogenic PAH s are what we
normal |y see from conbustion, the
pre-friction, the beginning of the word
"petro" for conbustion. And as is
described in this VPH EPH policy, an
identification of petrogenic PAH s is
i ndicative of waste oil.

Now, if you look at Table 3 in
Exhi bit B-30, you are going to see el evated
-- do you want ne to put it up on the
screen?

HEARI NGS OFFI CER: No, that is
okay.

MR, DECOULCS: You are going to see
el evat ed PAH constituents, petrogenic PAH
constituents, the first sanmpling that |
conducted at the outfall in My, in My of
2003.

Now, that, to nme, nmeant that there

was nore than just -- there was nore than
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just pure diesel product here because pure
di esel product would not reveal petrogenic
PAH s init.

Now, Exhibit B-53, which | finally
received in full formlast week --

MS. READ: Wi ch you requested | ast
week.

MR, DECOULCS: Wich | requested
| ast week. The sanpling that was conducted
at the outfall was linmited to pyrogenic
PAH s. It did not |ook at other petrogenic
PAH conpounds.

And what | tried to do, | tried to
point that out in the table that I
corrected and nake it clear that that was
out side of what is considered normal
because there was no indication, and ECS
t hensel ves admits that they coul d not
target or relate the pure, virgin diesel
NAPL rel ease with what they saw at the
outfall. So they should have asked their
| aboratory to conduct petrogenic PAH
anal ysis as well.

So again, ny final point is that
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reviewing PAH data is a third type of
forensic anal ysis which the Departnent has
acknow edged in their VPH EPH policy and
Section 3.7.2, and it does nothing but
further support my conclusion that the
outfall contamni nati on was nore than pure

di esel or hone heating oil contam nation.

It originated fromall Kkinds of dunping and
spills that occurred at the gas pad at the
Eagle Gas site.

HEARI NGS OFFI CER. Ckay. Thank
you. Anything else, M. Read?

M5. READ: | don't think so.

HEARI NGS OFFI CER: Ckay.

MS. READ:. Thank you.

HEARI NGS OFFI CER: All right. Wy
don't we go off the record and we will talk
about scheduling of closing briefs.

(At which tinme the matter was

concl uded at 1:25 p.m)
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CERTI FI CATE

I, Carol A Fierinonte, Certified

Short hand Reporter and Notary Public in and
for the Commonweal th of Massachusetts, do
hereby certify that the foregoing
transcript is a true and accurate
transcription of the proceedi ngs taken
before me, to the best of nmy know edge,
skill and ability.

DATED this 23rd day of February, 2011,

at Westwood, Massachusetts.

Carol A. Fierinonte
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