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PROCEEDI NGS
January 27, 2011

HEARI NGS OFFI CER: W are back on
the record in the matter of Janes J.
Decoul os, Docket No. 10 AP 01. W are here
for the second day of the adjudicatory
hearing, and we will get started unless
there is anything el se that we need to take
up before then.

Ms. Read, anything else that you
wanted to take up?

MS. READ: No.

HEARI NGS OFFI CER: Ckay.

M. Decoul 0s?

MR, DECOULCS: The only thing | was
guestioning was my testinmony or ny cross
exam nation of John Fitzgerald and what |
may be able to cross himon.

HEARI NGS OFFI CER: Wiy don't we
wait until M. Fitzgerald is here and we
wi Il address that then.

MR, DECOULGCS: Ckay.

HEARI NGS OFFI CER: One thing |

wanted to nention, however, is

CARCL A FIERIMONTE, CSR (781) 603-5221
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M. Decoul os, | have been fairly liberal --

MR, DECOULCS: Yes.

HEARI NGS OFFI CER. -- in allow ng
you |l eeway in extending your tinme for cross
exam nation. The expectation was that you
woul d conplete it yesterday. But again, |
am being flexible, given that all the
circunmstances. And so you have two nore
W tnesses to cross-examne. Wat are your
expectations in terms of the tine?

MR, DECOULCS: | expect to need
about an hour with M. Luhrs and, as | said
yest erday, about 15 or 20 minutes with
M. Fitzgerald.

HEARI NGS OFFI CER: Ckay.

MR DECOULCS: And | want to thank
you because | got sone feedback yesterday,
and particularly at the end of the day, |
just want to thank you for your patience
with ne.

HEARI NGS OFFI CER. Ch, sure. (kay.
So that said, why don't we get started with
M. Luhrs. And if there is nothing else to

take up, | will ask M. Luhrs to state your

CARCL A FIERIMONTE, CSR (781) 603-5221
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nane for the record, please

THE WTNESS: It is Robert Charles
Luhrs.

HEARI NGS OFFI CER. Ckay. And do
you promise to tell the truth, the whole
truth and nothing but the truth?

THE W TNESS: | do.

HEARI NGS OFFI CER: Ckay. Thank
you. Ms. Read.

ROBERT C. LUHRS,

DI RECT EXAM NATI ON
BY M5. READ:
M. Luhrs, | am handi ng you what has been
mar ked as Exhibit B-4 and ask if you
recogni ze that as the direct testinony that
you filed in this matter.

(Wtness perusing docurent.)
Assuming all the pages are here, this | ooks
to be what | subnitted.

And do you adopt that testinony as your
testinony today --

| do.

-- in this hearing. Thank you. And | am

handi ng you what has been marked as Exhibit

CARCL A FIERIMONTE, CSR (781) 603-5221
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B-61, which is your rebuttal testinony, and
ask if you recognize that as the testinony
that you have filed

(Wtness perusing docurent.)
| do.
And do you adopt it as your testinony
t oday?
Yes.

MS. READ: Thank you.

HEARI NGS OFFI CER: Ckay.
M. Decoul os.

MR, DECOULCS: Thank you.

CROSS EXAM NATI ON

BY MR, DECOULCS:
M. Luhrs, were you here for yesterday's
heari ng?
I was.
Did you hear all of the testinony?
| don't believe so.
Ckay. Did you hear all the testinony from
Cynt hi a Baran?
At least | heard nost of it, if not all of
it.

Now, your resune, which was included as an

CARCL A FIERIMONTE, CSR (781) 603-5221
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Exhi bit B-5, references you or cites that
you are the Senior Manager of Renedi al
Progranms at Rayt heon.

Is that correct?
It is.
And it mentions that you manage all aspects
of the company's subsurface environmenta
liabilities.

Is that correct?
Yes.
Do you get involved or manage any of the
conmpany's surface environnental
liabilities?
Yes.
And what are they?
We have had at |east one project that | can
t hi nk of where we have had -- | can think
of several where we have had surface
contam nati on on soils and/or sedinments as
part of one of the environnental nmatters |
have managed
And where woul d that be?
There was a project in Wsconsin, | forget

the towmn. | can think of actually two in

CARCL A FIERIMONTE, CSR (781) 603-5221
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Wsconsin. W have had sone surface
contam nation historic in Wal tham sone
sedi nrent contami nation in Wyl and.

Have you ever been involved in surface
contam nation issues that are subject to
liability under the C ean Water Act?

Not that | recall. Al though there were --
because of the sedinment issues in Wayl and,
we are in a river, there was interaction
wi th federal agencies on that project. To
the extent the Cl ean Water Act was
involved, | don't recall.

Ckay. And you have a background in

geol ogy, is that correct?

| do.

And nost of that training or education that
you have received in geology and, it
appears, hydrogeology is relating to the
subsurface. |Is that correct?

The majority of it is, yes.

What minor portions of it might not be in
t he subsurface?

In my masters degree, which was

environmental pollution control at Penn

CARCL A FIERIMONTE, CSR (781) 603-5221
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State, it was an inter-disciplinary degree.
During that | had masters work, | had 15
credit hours in the civil engineering
departnment and | had a course on nodeling
of rivers, | had landfill courses, | had
ot her things, a nunmber of things that
i npacted the surface. And of course,
geology is fromthe surface down depending
on the terrain you are in.
And in your resune you al so nention that
you are co-instructor for a course entitled
"Downgr adi ent Property Status Practices and
Pitfalls Workshop." |Is that correct?
Yes.
Are you aware of two letters that
i ntroduced as exhibits in this proceeding
relating to downgradi ent property status
actions that the Departnment was invol ved
in?

MS. READ: | would object to the
rel evance of this infornmation.

HEARI NGS OFFI CER: What is the
rel evance, M. Decoul 0s?

MR, DECOULCS: These two

CARCL A FIERIMONTE, CSR (781) 603-5221
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downgr adi ent property status opinions from
the Departnent asserted that surface water
is not subject to downgradi ent property
status under Chapter 21(e).

HEARI NGS OFFI CER: Under st ood. And
so | amnot sure, you know, one, how that
is relevant; number two, whether the Board
di sputes that. That -- M. Read?

M5. READ. W have no basis on
which to dispute the content, the |lega
content of that letter. | just note that,
as | believe | said in one of my witten
oppositions to M. Decoul os's notions, that
he did not clai mdowngradi ent property
status for this site. Downgradient
property status is subject to severa
specific requirenments under the MCP t hat
are not at issue for M. Decoulos's sites
that are in plight in this proceeding.

HEARI NGS OFFI CER. What is the
rel evance, M. Decoul 0s?

MR DECOULCS: The LSP's who were
i nvol ved believed that they were entitled

to the downgradient property status

CARCL A FIERIMONTE, CSR (781) 603-5221
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protections under Chapter 21(e), and you
can only have those protections if there is
oil or hazardous material subject to
Chapter 21(e). And it is nmy contention
that surface contam nati on can cause
Chapter 21(e) liabilities downgradient.

HEARI NGS OFFI CER: Wl |, but that
is not at -- none of that is at issue in
this case. Howis that at issue in this
case?

MR. DECOULCS: The issue is that 1,
it was my opinion that the contani nation,
the gross contanination at the outfall was
caused by surface oil and hazardous
material releases that migrated on the
surface into a catch, downgradi ent catch
basi n.

HEARI NGS OFFI CER: Wel |, |
under st and.

MR DECOULCS: So that is why |
believe it is relevant.

HEARI NGS OFFICER: | amsorry. |
amstill mxing -- mssing the connection.

MR DECOULCS: Ckay. | will let it

CARCL A FIERIMONTE, CSR (781) 603-5221
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go.

HEARI NGS OFFI CER: Yes. | just
don't see the rel evancy, frankly.

MR, DECOULGCS: Ckay.
M. Luhrs, in your rebuttal testinobny on
page four, lines two and three, you
mentioned that | did not collect adequate
site specific data to support the
assertions that I nade at the Eagle Gas
site in which active recovery woul d not be
ef fective.

Do you agree?
| see that.
Are you aware that at the Eagle Gas site
there was a pre -- there were two
preexisting rel eases that were tied to that
property?
I know there was at |east one. | am not
sure about two.
And do you know approxi mately when those
rel eases were reported to the Departnent?
My recollection is the primary gasoline
i ssue was reported back in the '90's

soneti ne.

CARCL A FIERIMONTE, CSR (781) 603-5221
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And did you hear the testinobny yesterday
fromM. Baran regarding the Departnment's
i ssuance of a Notice of Nonconpliance for
that rel ease that you are referring to?

| -- 1 don't renenber the particul ars of
the testinony, but |I do renenber reference
toit.

M5. READ: | would just like to
note an objection to this line of
questioning as well. | don't think that a
NON i ssued in 1997 has bearing on
M. Decoulos's obligations at this site in
2003 to 2005.

HEARI NGS OFFI CER: Yes. How are
you going to tie that into --

MR, DECOULCS: Next question

HEARI NGS OFFI CER: Ckay. Go ahead.
M. Luhrs, do you believe that the LSP's
who were responsi ble for assessing,
contai ni ng and addressing those oil and
hazardous material releases fromthat
rel ease collected any site specific
subsurface or surface data?

MS. READ: Again, | would object.

CARCL A FIERIMONTE, CSR (781) 603-5221
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VWell, without referring to the docunents, |
am out on the edge here. But | do recal
there were sonme older wells installed in
the property and those wells woul d have
i ncl uded subsurface data.
Are you aware that | provided some of that
data to the Departnment in the first IRA
submi ssion that | filed which was --

HEARI NGS OFFI CER: For the record,
that is I-R A when M. Decoul os says | RA

THE W TNESS: Was that the March --

MR DECOULCS: March of '03, which
is Exhibit B-16

THE W TNESS: Lynn, do you have a
copy of that real quickly?

MS. READ: Mm hnm
Because | believe you if you are stating
that you did, | don't recall which data
particularly you included fromthe previous
i nvestigations. | do see there is sone
surface or there is sone water table
nmeasurements on a BP4. There is a Wl
KE3's noted, KE3. | presune there may be

sone reference to sone other data |like the

CARCL A FIERIMONTE, CSR (781) 603-5221
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one with that figure but --

Wul d you agree that there is also a figure
that | used fromthat preexisting rel ease?
Figure 3 appears to be from M. Kaegael's
conpany.

Do you see a stormwater collection system
in that figure?

MS. READ: Again, | would object.
The sufficiency or insufficiency of that
figure is not relevant to M. Decoul 0s's
obligations, but I --

HEARI NGS OFFI CER. Wl |, the line
of questioning that he is pursuing is the
extent to which he gathered data based upon
prior assessnments, and | think that is
perfectly appropriate for inquiry.

Wll, | see no reference to the stormdrain
that is shown in |ater diagrans.

Do you think that it is fair for ne to

eval uate and consider and use prior data
that has been collected fromthe site by

ot her LSP s?

I think it is an obligation of LSP's to

famliarize thenselves with i nfornation

CARCL A FIERIMONTE, CSR (781) 603-5221
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avail able on a site and to consider it in
their own work, vyes.
But can | use the data?
I think you have to consider it and you
have to deternm ne whether the data is valid
and whether it is germane to the issue that
you are working on
Is that a yes or a no?

HEARI NGS OFFI CER: Wl |, he
answered the questi on.
Do you, in making your remark on page four
that | did not collect adequate site
specific data to support ny assertions, do
you think that it was reasonable for ne to
consi der previous septic system design that
I included in the Phase | report dated
April 30, 2004, which is Exhibit B-30?
| believe that all data should be | ooked at
and considered. As to whether that data in
itself was sufficient to determ ne
subsur face hydrogeol ogi c characteristics, |
woul d question that because septic designs
measur e percol ati on above the water table

or at the water table and they really don't

CARCL A FIERIMONTE, CSR (781) 603-5221
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tal k about the hydrogeol ogy of a site bel ow
the water table. So | think it -- | think
it is partially useful. | don't think it
is everything that m ght be needed.

But so you agree that it mght be worth
eval uating and using that in naking sone
determ nations for me to continue ny LSP
wor k?

I think you should I ook at that and you
shoul d consider that data and use that to
the best that you can. Again, whether it
is sufficient on its own, | would question
that that is.

And are you famliar with what slow or fast

percolation rates are in a septic system

desi gn?
I have been exposed to perc tests. | am--
| have never done one. | amnot a civil

engi neer, nor do | design septic systens so
that is really outside ny area of

experti se.

Are you aware that the 30 m nute per inch
percol ation rate that the Carver Board of

Heal th approved for this septic system

CARCL A FIERIMONTE, CSR (781) 603-5221
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design at the Eagle Gas site is a slow, a
very sl ow percolation rate?
I have no reference point for that.
You rentioned that | did not collect
adequat e site specific data.

Are you aware of this Phase |
report that | filed in April 2004?
I am
Are you aware that there are boring I ogs
that were included in this report from
appendi x, in Appendi x K?
| believe there were boring logs for DC A
through F, and those were installed, ny
recoll ection is that those borings were
instal | ed about nine nonths earlier.
Do you want to take a I ook at the |logs and
just confirmyour testinony?

(Wtness perusing docurent.)

HEARI NGS OFFI CER. For the record,
what exhibit did you hand M. Luhrs?

MR, DECOULGCS: | just handed
M. Luhrs Exhibit B-30, which is the
original that | filed with the Departnent.

HEARI NGS OFFI CER: Ckay. And what

CARCL A FIERIMONTE, CSR (781) 603-5221
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part of B-30 are you asking himto --

MR, DECOULGCS: Appendi x K

M5. READ: | would just like to
clarify for the record this is
M. Decoul os's copy of what was filed with
the Departnent. It is not the Departnent's
copy as it received it.
It looks -- | did not recall there being
logs for DC-G or DC-H as well, but they
appear to be here as well. Oherwise, |
think my earlier testinony was accurate.
And do you recall that | conducted
hydrogeol ogi ¢ perneability tests at the
Eagle Gas site that were included in ny |IRA
status report in 2005?

MS. READ: Wiich I RA status report
in 2005?

MR, DECOULCS: Excuse ne?

M5. READ: Which of the status
reports in 20057

THE WTNESS: Wuld that be in
April?

MR, DECOULCS: May 6, 2005. It is

Exhi bit B-49.

CARCL A FIERIMONTE, CSR (781) 603-5221
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I, I recall seeing sone hydrol ogic test
data in 2005. | would need to | ook at the
report to refresh ny nmenory on exactly what
it was.

If I put it up on the screen, would that be
hel pful for you?

Dependi ng on the question, | may or may not
need the data. | amnot sure. | think
that is one of the reasons | don't recal
real clearly is, if you would | ook at the
table of contents on this report, there is
no section that delineates a discussion on
your hydrologic testing for this site.

Can you tell ne what Section 4.0 is?

Oh, | amsorry. Yes. 4.0, page 15. Ckay.
And did you have a chance to review this
hydr ol ogi ¢ conductivity testing? Have you
had a chance to reviewthis narrative in
Section 4.0 which described the hydrol ogic
conductivity testing and the acconpanyi ng
appendices that it referenced?

| -- 1 did reviewthis. | have to be
honest, ny review of this section of the

work was not as thorough as the earlier

CARCL A FIERIMONTE, CSR (781) 603-5221
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work you performed at the Eagle Gas site.
Wul d you agree that Appendi x E presents
the work and the data that acconpani ed and
all owed me to make cal cul ations and

eval uations of the soil perneability?
Wth -- unless you want ne to take the tinme
to look at this, I would not disagree that
there is hydro testing data here and that
you did use that to nmake cal cul ations. |
amnot in a position to testify as to

whet her those cal cul ati ons are accurat e,

t hor ough or conplete

Have you had a chance to review the
perneabi lity cal cul ati ons by either ECS or
CEA?

I didn't do any review of the work by ECS
or CEA

Have you had a chance to review the
perneability cal cul ati ons that either ECS
or CEA determ ned?

No.

So when you nmake a statenent |ike you did
in Exhibit B-61 that | did not collect

adequate site specific data, and | show you

CARCL A FIERIMONTE, CSR (781) 603-5221
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these boring | ogs, perc tests, prior work
that other LSP's had conducted in the
earlier rel eases --

Did they do hydro testing?

No. And that is sonething that | would
like to ask you is given that the
Departnment requested that that potentially
responsi bl e party should i medi ately
determ ne whether that there is substantial
rel ease migration in the Notice of Audit

Fi ndi ngs and Notice of Nonconpliance in
Exhibit RR-7, and that the Departnent also
demanded that that PRP prepare and submit a
Tier | permit application, don't you think
that it was appropriate for that LSP to
conduct hydrol ogi ¢ conductivity testing

bet ween 1997 and 2003?

Because ny background i s hydrogeol ogy, |
feel that that data is good to have on
every site. It is not always done on al
sites and different LSP's have reasons why
they do or don't do it. | think the one
thing that was, that may set the Eagle site

that we are tal king about here in this

CARCL A FIERIMONTE, CSR (781) 603-5221
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hearing today apart is the thick
accunul ati on of free-phase product which
was identified in BP 5-RR, you know, to
five, six feet which is probably not an
accurate neasurenment, but | believe clearly
there was substantial material there. The
i mportance of hydro testing and the close
proximty to the stormdrain, | think it is
i mportant here.

But that NAPL that was part of the rel ease
that you just referred to, RTN 4-178,

17582, did that present a significant risk
to human health in the environment?

I have not seen any real evidence of a
significant risk to human health. However,

t he discharge of simlar product at the

outfall inpacting the sedinments of the
estuary stream if you will, forget
estuary, | didn't really nean that, that is

atermthat is used primarily for salt
water, | think there was a significant risk
to the environnent on this case.

But do you believe that the NAPL that was

identified in the ground constituted or may

CARCL A FIERIMONTE, CSR (781) 603-5221
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have led to a condition known as a Critica
Exposure Pat hway, a CEP?

I think, |I think the NAPL definitely would
have, would have gone to an SRM | am not
sure whet her --

That is Substantial Release M gration?
Substanti al Rel ease M gration, correct.
The CEP, | don't necessarily think so.

Are you aware that the Departnent

recogni zed that there was a CEP related to
the earlier rel ease, 175827

I recall that being discussed yesterday and
| probably read that earlier as well

And given the fact, given the Departnent's
recognition of a CEP for that earlier

rel ease, don't you think that the LSP in
any of the other work that was conducted
prior to ny involvenent shoul d have
conduct ed hydrol ogi c conductivity testing?
Vll, if you are asking ne to opine on the
quality of work that M. Kaegael does, | am
sure you are aware that M. Kaegael no

| onger has an LSP license and | was

actually part of the investigation of his

CARCL A FIERIMONTE, CSR (781) 603-5221
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work. | did not review his work in this
matter and | amnot in a position to opine
on the work here.
And do you know i f there was another LSP
involved in that earlier rel ease?
There was a subsequent LSP, | believe. His
nane started with a B or sonething. |
recal |l reading that.
And do you know if there was a third LSP
involved in that prior rel ease?
| donot. | -- 1 -- ny focus throughout
the investigation of this matter was on the
wor k conpl eted by you
And don't -- do you believe that -- well, |
al ready asked the question. Strike that.

Now, on page five of your
testinony you di scuss how t he use of PID,
whi ch stands for Photo |onization Detector,
how t he use of those PID readi ngs was not
| ogi cal .

Ri ght on |line one on page five, do
you see that?

(Wtness perusing docunent.)

In my opinion, it wasn't logical to nme at
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| east, that is for sure.

Why not ?

As we discussed during the field visit and
during sone of our interview sessions
during the investigation, it is ny opinion
when you | ook at the PID data show ng no
readi ngs at all on the nobst upgradi ent side
of the property and then starting to pick
up PID s at 0.5 PPM adj acent to the
property --

By the way, PPM excuse ne, stands for
parts per mllion?

It does. And then significantly higher
concentrations as you go downgradi ent, |
believe it was 27 PPMin the nanhol e
downgr adi ent and 24 PPM adj acent to the

dr ai nage manhol e, and then conti nued

i mpacts all the way down clearly showed
that there was product entering the storm
drain system sonewhere along the route in
bet ween t he nost upgradi ent where there was
zero and where there was 27 PPMin front
of, | believe, the address is 133, the

house. So I -- and then taking and reading

CARCL A FIERIMONTE, CSR (781) 603-5221



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

275

your reports and in our discussions, you

stated and i ndicated that that

data was

clear indication that contam nati on was

entering at the catch basin downgradient.

And as we di scussed,

ny opinion is

it is an indication that product is

entering somewhere in between the two

because the inpact is already

downgradi ent basin and it did

at the

not

necessarily have anything to do with the

catch basin per se.

So it is your opinion that CB-

4, that we

identified yesterday, that there was sone

entry of NAPL that | was responsible for

bet ween CB-4 and DVH 2, somewhere al ong

this 15-inch reinforced concrete pipe that

runs - -

HEARI NGS COFFI CER: M.

Decoul os,

for the record will you identify what you

are referring to, what exhibit
MR, DECOULGCS: Exhi bit
is the Phase |I report | filed

2004.

?
B- 30, which

in April of

HEARI NGS OFFI CER: And what part of

CAROL A. FI ERI MONTE, CSR
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Exhi bit B-30 are you referring to?

MR, DECOULGCS: Appendi x B.

HEARI NGS OFFI CER. And this is Site
Plan Sheet 1, is that correct?

MR DECOULCS: Yes.
So ny question, again, is you believe that
there may have been sone entry point from
DVH 2 which was identified yesterday on
Chalk 1 which | ampointing to on Exhibit
B-30, to Catch Basin 3, | amsorry, Batch
Basin 4, fromyesterday's Chal k 1.

I's that correct?
| don't think that is quite what | said. |
think what | had just said was that
somepl ace between the upgradi ent clean --
Where do you consi der upgradi ent clean?
Well, it would be further to the left. Up
there we had zeroes so, to ne, it is clean.
Ckay.

HEARI NGS OFFI CER: | dentify for the
record what you are referring to.

MR DECOULCS: M. Luhrs is
referring to DVH 1.

As you go downgradi ent, what we see at
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DVH 2, we are seeing sone indication of
petrol euminpacts, and that is based solely
on vapor sanpling.

There is no other data to say
whet her we had di ssol ved concentrations or
there is some discrepancy in the record as
to whether there was a sheen observed. The
Department states that there was and you
state that there wasn't, so | amnot sure
what the case is there.

What | am saying is soneplace in
the stormdrain run between DVH 1 and DVH s
at 3in front of 133 --

Yes.

Ckay. Someplace in that run, which is
probably 200 feet long, there is product
likely to be entering the stormdrain which
t hen goes down and is discharging to the
creek.

Now, we know that on that one
particular date, and that is the only date
that we have any data for, there is this
di screpancy as to whether there was a sheen

at DVH 2. As a hydrogeol ogi st --
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I amsorry. What data are you referring
to?
The PID data, and visual discrepancy |
bel i eve the Departnment states that they saw
sheen there and your testinmony states that
t here was none.
But you saw t he phot ographs, didn't you?
I did see the photograph. And frankly,
there was enough reflection fromthe sky
that, if there was a sheen there, that
phot ograph did not confirmor deny it to ne
so | don't want to try to draw an opinion
based on a phot ograph that has been used.
But | think the point that | would
like to make, M. Decoulos, is, as an
hydr ogeol ogi st, | think that the point at
whi ch NAPL woul d enter that stormdrain
changes over tine. And that change is
related to fluctuations in the water table;
so as the water table is higher, that entry
poi nt along that drain line would be
further to the left or further upgradi ent
because nore of the pipe would be in

contact with the water table. As the water
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tabl e drops, the point at which the water
table is in contact with the stormdrain
woul d be further to the south or

downgradient. So |I think the entry point
coul d change over tine and probably does.

HEARI NGS OFFI CER: | have a
question for you, M. Luhrs. M. Decoul os,
could you go back to the site plan you had
up there previously?

Is it possible if the -- and if
you are not confortable answering this
question, feel free to tell nme because |
don't want you to guess. But in your
opinion, is it possible if the NAPL, for
exanple, is entering the stormdrain at
some point bel ow DVH 2 --

THE W TNESS: Mm hmm

HEARI NGS OFFICER: |Is it possible
that -- | amtrying to figure out how you
had sone positive PID readings at DMH2 if,
| et's assune just for purposes of assum ng
that the NAPL entered below or to the south
of DVH2, is it possible that the vapors

could travel up and that's why there was
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the positive DWVH, positive PID readi ngs
t here?

THE WTNESS: That is possible
You don't know real ly which way the water
is flowing up the pipe. That pipe is not
full of water.

The other thing is vapors often
tend to rise, and the pipe is slightly
tilted to the north so you may have sone
vapors mgrating up. But | think the other
possibility is you very easily could have
had sone just dissolved contam nation
entering, causing those vapors, and that
NAPL was actually coming in downgradient.
So there are nultiple reasons but --

HEARI NGS OFFI CER: Wait, | didn't
follow you there. Go ahead.

THE W TNESS: Ckay. Well, if | go
back, you mi ght have di ssol ved
concentrations of petrol eum products,
whether it be the gasoline fromthe earlier
rel ease or the diesel, that could be
getting into that pipe and causing those

vapors as well. So there are multiple
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expl anati ons.

The point that | key on here is
you are seeing indications i mediately in
front of where the tanks are, and you are
not seeing it across the street, you are
not seeing it all the way upgradient. To
me, we are close to where things are
occurring but not necessarily at that
poi nt .

HEARI NGS OFFI CER. Ckay. Thank
you. And also, just for purposes of
clarity, could you, if you know, M. Luhrs,
and perhaps, M. Decoul os, when you testify
you can do this for me, | don't want you to
do it now, M. Decoul os, because you are
not testifying. But M. Luhrs, if you
know, could you clarify for ne, is that a
resi dence at 1337

THE WTNESS: | believe it is,
yes.

HEARI NGS OFFI CER. And at 132, is
that a residence as well?

THE WTNESS: It is.

HEARI NGS OFFI CER: And 131 has a
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resi dence on the second floor?

THE WTNESS: There is a residence
inthe building. | believe it is on the
second fl oor.

HEARI NGS OFFI CER. And 134 is a
resi dence?

THE WTNESS: Yes. It is al
residential, with the exception of the gas
station, fromthis point downstreamto the
outfall

HEARI NGS OFFI CER. Ckay. Thank
you. Go ahead, M. Decoul os.

M. Luhrs, the Phase | report that you have
in front of you, Exhibit B-30 --

I amsorry. VWhich exhibit?

That report, Exhibit B-30 --

Ckay.

-- which is the Phase |I report --

Ckay, yes.

Can you go to the groundwater anal ytical
table in the front portion of that report?
Yes. Gve nme a second. Table 3

Yes.

| have it.
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Can you tell ne what was found at DCW1?
Well, there was sone heavier aronmtic

hydr ocar bons, 150 PPB, which is parts per
billion. There was also DCW 1, on six of

' 03, had napht hal ene, had two netal
napht hal ene, both of which are diesel
components, and a VPH fraction. There was
5,410 PPB of C9/Cl0 aromatics. There was
446 PPB of naphthal ene. There was al so
MIBE, Benzene Tol uene and Ethyl Benzene.
And if you want nme to read those results to
you, | can.

No, that's okay. | just would like, with
your quick review of that data, for you to
summari ze whet her you think that m ght be
related to gasoline fromthe earlier

rel ease or diesel subject to the rel ease |
was responsible for.

The fact that there is MIBE and Benzene
suggests sone gasol i ne conponents are here
for sure. And the hydrocarbon fractions
woul d suggest probably sone diesel as well,
particul arly because of the naphthal ene and

metal, two netal naphthal ene
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But can't you admt that the gasoline
constituents that are in that summary are
significantly higher than what the diesel
constituents mght be?

How do you want to tal k about higher? Are
we tal ki ng about just raw nunbers?

No. Significant by orders of nmagnitude.
But | mean are we tal king raw nunbers or
percent solubility or --

We are tal king standards or reportable
concentrations that mght be in the MCP
What | see here is that there are
concentrations that are suggestive of sone
significant dissolved gasoline conponents
are present in that well, but that | would
not downplay the other results that suggest
that there is diesel in that well as well.
And just so that this is not taken out of
context, this is also the well that,
shortly thereafter or the next time it was
sanmpl ed which was a year later, had multi
feet of free-phased NAPL init. So and
that NAPL was identified as diesel product,

not gasoline so --
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But that free-phase product that was found
in DCW1 wasn't in that well when the
significant outfall contam nation was
identified on May 16, 2003, is it?

| don't know the date that that well was
installed. Was it installed on May 16t h?

I thought it was installed after that date.
It was. But ny point here is, is that
there were significant contam nation at
this outfall as Photographs 20 --

Absol utely.

-- through 22 show.

Absolutely. | agree with you on that
poi nt .

And if the diesel was inpacting the diesel
rel ease that | was responsible for, which
the source of the release was a renote fill
pipe, if that diesel caused this gross
contam nation at the outfall as shown in
Phot ographs 20 through 23, wouldn't there
have been NAPL in DCW1 in June of 20037
Not necessarily.

Vel |, how do you think the diesel fromthat

rel ease could have gotten to the outfall?
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First of all, based on ny review of the
records, we don't know the exact | ocation
where the rel ease occurred.

THE WTNESS: A, would you get ne
a glass of water, please. Thank you.

HEARI NGS OFFI CER: Excuse ne.

Wul d anybody el se |ike sone water? M.

Read?
MS. READ: | am okay. Thank you.
HEARI NGS OFFI CER: M. Decoul 0s?
MR, DECOULCS: No, thank you.
HEARI NGS OFFI CER: Carol ? No,
okay.

So not knowi ng where the rel ease occurred,
it is pretty hard to start saying where the
preference pathway that all owed product to
get into the stormdrain was occurring, but
that is the whole reason for the need for
an investigation.

But yesterday, during Ms. Baran's
testinony, didn't you hear that the rel ease
was nore than |ikely between the 4,000
gallon diesel UST and the renote fill pipe,

which is | ocated west of DCW2 or DWVH 2?
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| heard the discussion. |t would be
hel pful if the figure illustrated the
| ocation of where the fill occurred and
where the pipe actually entered the tank.
It probably wasn't at the end. |f you |ook
at that figure, that renmote fill line ends
at the tank. And in reality, the fil
lines fill from sonmewhere near the surface
so | don't knowif that's fromthe southern
end where it was actually filled. And I
don't know where the renote fill cap bucket
was in the area of the three 5,000 gallon
UST's. Sonewhere in that area.
But you saw the extent of NAPL on Exhibit
B-41, didn't you?
Whi ch exhibit is that, sir?
B-41.
| saw that --

HEARI NGS OFFI CER: Wi ch part of
B-41? 1s this a part of it?

MR DECOULCS: Figure 1.

HEARI NGS OFFI CER: Figure 1 of
B-41?

MR, DECOULCS: Yes.
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I have seen this figure. And your
representation of where NAPL was, again, it
is -- | don't know that this accurately
depi cts where NAPL was. This is your
representati on of where it was.

But did you hear the testinony yesterday
from Ms. Baran regardi ng where ECS and CEA
determ ned that NAPL --

| did.

And is it your opinion that ny LNAPL, the
approxi mate LNAPL delineation that | showed
on Exhibit B-41 is substantially different
t han what ECS or CEA identified?

I recall discussions how the other
interpretati on showed LNAPL -- | am sorry
-- NAPL further to the west, underneath the
buil di ng, and south to the edge of the
tanks at | east, which would be different
than this. | don't know whether their
interpretation is accurate. As | said,
never reviewed their work froman MCP
compl i ance or thoroughness standpoint.
Okay. So the LNAPL, and by the way, the L

excuse me, stands for |ight
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non- aqueous-phase liquid. The LNAPL, if we
are to take what | identified, CEA or ECS,
if we were to take a worst-case scenari o of
where that LNAPL ended up, you nentioned
that to the south, wouldn't you agree that
it would have not been any further to the
south of DCW2 or DWVH 2?
Well, | think that, to be accurate, you
woul d have to say it was not seen in the
wells which are further south than that,
which are MM and KIE-5. So sonepl ace
north of that, there are very few points
north of that to kind of reference where
that |line actually would be.
But --

HEARI NGS OFFI CER: Very few points
north of what?

THE WTNESS: O -- | amsorry.
Can | have your pointer for a second?

MR, DECOULCS: Sure.

THE WTNESS: That m ght be
hel pful .

HEARI NGS OFFI CER: And

M. Decoul os, could you go back to expand
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that area? And this is Figure 1 of B-30.

MR, DECOULCS: B-30, upper left
hand corner, if you can just see it.

THE WTNESS: And | think we are
better off with a blowp if you want to
tal k about the extent of NAPL.

HEARI NGS OFFI CER: Yes. That is
what | wanted to do.

THE WTNESS: kay. So what | was
saying is on this figure you presented to
me, which is Exhibit B-41, Figure 1, you
show NAPL approxinmately in this area
extending fromthe gas station and out to
the road in a bit of an oval shape |ike
t his.

The later reports tal k about NAPL
com ng underneath the building, and we
really don't know how far to the west
because there are no data points here, and
com ng down to maybe the northern edge of
the tanks. But all | can say is these are
t he nearest sanpling points and, therefore,
all we could say is --

HEARI NGS OFFI CER: Coul d you
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identify those for the record, please.

THE W TNESS: Those, those two
points that | ampointing at are KElI-5 and
MM. So all we can say is if NAPL never
was in those, they would represent the
sout hern extent or soneplace north of that.
The other report we saw yesterday had the
line on top of the tanks. There are no
sampl e points to define that line so |
can't say how accurate it is.

HEARI NGS OFFI CER: But is it true
that NAPL was never found in those southern
nost sanpl e points?

THE WTNESS: That is ny
recollection. | would -- | can't say for
certain w thout going back through the
data, but | do not recall any reference to
NAPL in those two points.

HEARI NGS OFFI CER. Ckay. Thank
you.

So M. Luhrs, you are saying that the work
that ECS and CEA did not evaluate the
subsurface conditions even further through

addi tional sanpling points?
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| never said that. | said | did not --
that we know fromthe figure that you put
up yesterday that there were --

I amsorry. Wo do you think that was
fron?

| believe that was an ECS report, and it
didn't even matter which one. There were
nmore wells and there were ECS designations
on them so | would say they definitely did
nore evaluation. Al | amsaying is that

wi thout -- | would have sone serious, well,
not serious questions, but | can't say that
ei ther depiction accurately reflected where
NAPL was because there are some places that
a nunber of people mght consider data
gaps. Wiether it was pertinent to the NAPL
recovery is a whole other question. |

t hought we were tal ki ng about extent.

Ckay. That is what we are, we are talking
about the extent of the NAPL.

Ri ght.

Now, in Exhibit B-53, which we saw
yesterday and which | amgoing to bring

back up on the display, this is the Phase
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Il report prepared by ECS dated Novenber
10, 2006. And rather than showi ng the
extent of the NAPL, what ECS did here was
show t he di sposal site boundary. And in
that report, they had a sanpling point

i nside the building, which is tough to see,
but I think another report by CEA m ght be
alittle clearer. But they had shown that
there was a sanpling point inside the
building, and that is how they were able to
establish what the extent of the disposa
site boundary might be. Could you agree
with that?

Not without knowi ng what that point is, the
depth that was installed, whether it is an
air sanple, a soil sanple, a water sanple,
etcetera. Again, | never reviewed this
work so all of this, |I presune, would have
been done after you were no | onger the LSP
of record for this site

That is correct.

I woul d guess. Ckay.

You nentioned that there was only one PID

screening that | conduct ed.
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I only recall -- 1 only recall one figure
or one set of results on any of the
figures. And that showed the zero
upgradi ent, the point five, and then the 27
downgr adi ent and then subsequent nunbers.
And | don't recall any tables in any of the
reports with additional data. So | amonly
aware of one at this moment. And that was,
that was actually the one that was tal ked
about yesterday that was done with the
Departnent's PID during that one spill
response date. It was May 16th, | believe.
May 16, 2003, is that correct?
That sounds right.
So do you renenber --

HEARI NGS OFFI CER: M. Decoul os, |
need to interrupt you for a nonent.

Soneone el se has entered the room Sir,

you are --
MR, DOHERTY: Richard Doherty.
MR, DECOULCS: He is ny witness.
HEARI NGS OFFI CER: M. Doherty, |
am going to hand you a sign-in sheet. |If

you could sign in, please.

CARCL A FIERIMONTE, CSR (781) 603-5221



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

295

MR. DOHERTY: Thank you.
M. Luhrs, were you a nmenber of the
conmpl aint review teamthat was involved in
this investigation against nme?
I was or | am | guess.
Do you renenber neeting on Decenber 12,
2007, at your office at Raytheon in
Wal t han?
| remenber multiple nmeetings. | don't
renenber any of the dates.
Do you renenmber that on January 30, 2008, |
provided a letter to Ms. Read for the
conmpl ai nt review team whi ch provi ded data
that the CRT or the conplaint review team
request ed?
There were multiple submittals,
M. Decoulos. | would have to see the
docunent you are referring to see if |
renenber that particul ar one.
I will put it up on the screen right now
So this is Exhibit RR-40, which was a
letter together with additional information
that the CRT was seeking.

Wul d you agree with that?
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(Wtness perusing docurent.)
| -- fromhere | can see it is a letter to
Ms. Read

MS. READ: Excuse ny notes.

HEARI NGS OFFI CER: Wi ch exhibit is
this, M. Decoul 0s?

MR DECOULCS: RR-40.

HEARI NGS OFFI CER: Thank you.

THE WTNESS: It does seemto be
additional information submittal, yes.
And woul d you agree that there was
additional information | gave you that you
requested for in Section C on page two
regardi ng storm system stormdrain system
measur ement s?

(Wtness perusing docurent.)
There is reference in this Section Cto
sonme survey work and a figure being
submi tted.
You know, | want to apol ogize. | was
actually directing you to Section A, the
stormdrain systeminspections for Eagle.
Ckay.

So in that particular section, would you
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agree that | provided you with field notes
of work that | or my associates collected
at the Eagle site which was --
| see reference to field notes for five
different dates here and | do recal
| ooki ng at this.

MS. READ: Maybe if you can | ook at
the page that is on the screen.

THE WTNESS: Ckay. | have the
field notes in front of ne if you have a
question.
Yes. Could you direct your attention to
field notes from Septenber 4, 2003.
Okay. Septenber 4, 2003, you said?
Yes.
Ckay.
Wul d you agree that these are additiona
PID readings that | took beyond May 16,
2003?
Are these your field notes? | don't know
who took these notes or who took the data
attached to these notes. | do not recall
any data ever submitted to the Depart nent

summari zi ng i nvestigations of PID results
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other than the May 16th that have already
been di scussed in this hearing.

But | amtal king about this letter that |
sent to the CRT, when you had asked for
addi tional information.

Wul dn't you agree that this is
what the CRT asked for and this is what |
gave t hen?

This is in part what the CRT asked for,
yes.

And woul dn't you agree that your statenent
that the only PID neasurenents that were
collected at the site on May 16, 2003, is
i naccur at e?

I would have to say that, based on these
notes, it appears | made a m stake in that
t esti nony.

Now, getting back to the photographs, the
complaint review team-- | asked -- do you
remenber ne asking the conplaint review
teamto actually cone out and conduct a
site visit at Eagle Gas site?

I recall us doing a site visit. Wether

you asked or we offered, | don't recall how
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it came to be. But | remenber there was
one.

And do you renenber visiting the Eagle Gas
site with ne?

Yes, | do.

And do you remenber what date that was?

No, | don't recall the date at all. It was
probably '09, wasn't it?

Wul d you agree that Photographs 155

t hrough 162 represent conditions when you
and | were out at the Eagle Gas site on
June 26, 2008?

That -- | recognize me in at |east that one
picture, so | believe you are probably
accurate. | can't say for sure that 155
was that sanme date but it could well be

HEARI NGS OFFI CER: Coul d you go
t hrough t hose phot ographs nore sl owy,

M. Decoul os.

MR DECOULCS: | amsorry. | got
revi ewed yesterday on that too, M. Jones.
| am sorry.

I amgoing to start w th Photograph 155.

Do you want ne to just explain these for

CARCL A FIERIMONTE, CSR (781) 603-5221



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

300

the record?

HEARI NGS OFFI CER: No, no, | don't.
Just go through them nore slowy, please
| just want --

MR, DECOULCS: Tell ne when you are
ready for the next one.

HEARI NGS OFFI CER: Go ahead. Go
ahead. GCkay. Gkay. Go ahead. GCkay. All
right. How many are there, M. Decoul 0s?

MR, DECOULCS: They end at 162. |
forget.

HEAR NGS OFFI CER Okay. Okay. |
amall set. Thank you.

Do you recall what | was trying to show you
on June 26, 2008?

Well, actually, we tal ked about a nunber of
things and you tried to nake severa

points. But one of the primary points, as
| recall it, was in turning on the hose in
the area of the island to show that water
at, surface water, stormwater, what have
you, in the island area would fl ow down the
street and into Catch Basin whatever the

nunber is, 3, 4, in front of 133.
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Wul d you agree that if | point to CB-4
here in front of 133 Main Street, that that
was the correct catch basin?

I woul d.

And so what does -- what happens with
surface water when it spills on the
concrete pad at the Eagle Gas site?

Well, | think two things probably woul d
occur. Depending on the volune, you would
get flow off the pad towards the road. And
if it did that and there was sufficient
volune, it would take the path you see here
heading to the south down the side of the
road.

And what phot ograph are we | ooking at?

We are looking currently at Photograph 157
fromyour photo log, assunming this is
online right now.

No, we are not online. But what | did was
| downl oaded these photos fromthe Picasso
web al bum

Oh.

So what we are | ooking at is batched

versi ons of those phot os.
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So | amjust assuming that it is the same
one. | am saying, w thout doing that or
confirmng it, that woul d be Phot ograph
157.

HEARI NGS OFFI CER. | have a
question. So this was during a site visit
with the Board and you were doi ng some sort
of denonstration, | think, M. Decoul os,
about your, your belief or you wanted to
denonstrate how the water flowed on the
surface down in the catch basin. M
gquestion is, is that a |large puddle that we
are | ooking at there?

THE WTNESS: It is.

HEARI NGS OFFI CER: And does the
wat er puddl e there and stay there,
obviously, until there is enough to
continue to drain down to the catch basin?
Is that correct?

THE WTNESS: | believe that is
correct, yes.

HEARI NGS OFFI CER: Ckay. Al
right. Thank you.

Now, M. Luhrs, in Photograph 157, do you
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see a drai nage manhol e?

| see a manhole cover. | presune that is
DVH- 2.

VWell, is that your testinobny?

No. Al of ny testinobny is that that is a
manhol e cover. | presune -- | don't know
for certain that that even is the storm
drain without looking at it closely and
popping it open.

If | told you that the notor vehicle

i nspection sign that is on a utility pole
was Uility Pole No. 149 and that there was
a sign that is also shown -- | amsorry. |
will strike the 149. It is actually 148
And that there is also a sign that is shown
in this photograph, would that help you

| ocate and identify whether that is DVH 2
or not?

It would help. | mean it would be nice to
see nore of the gas station or road to nake
sure there aren't other structures. | can
tell you what | think it mght be. Again

I can't confirmit w thout having better

reference points. | believe it would
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likely be the DVH depicted on any of your
figures | ocated east or imediately

adj acent to the three 5,000 gallon gasoline
tanks. The one that woul d be near DW?2,
that is what | would think that manhole is
in this picture.

Okay. And if we go back to the Phase |

site plan.

The Phase | is exhibit -- | don't have it
here. It is not on this copy but --
That's okay. | will get it up on the
screen.

The site plan.

HEARI NGS OFFI CER: M. Decoul os,
could you go back to that |ast photograph
you had?

MR, DECOULGCS: Sure.

HEARI NGS OFFI CER: What nunber is
that? That is still 1577

MR DECOULCS: 157.

HEARI NGS OFFI CER: It shows a
different perspective. ©OCh, | see. Ckay.
Thank you.

THE WTNESS: There are nultiple
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figures in the Phase | so you have to
direct me to where you want to go, sir.
Yes. W are going to go to this site plan
that was shown in Appendi x B, which is that
large site plan. And | amgoing to bring
it up on the screen again. You can take it
out of the sleeve.

I would like to. | just want to nake sure
I've got the right appendi x.

So you just nentioned the three underground
storage tanks that stored gasoline to the
west of that drain manhole. |s that
correct?

Yes.

And that is the sane drain manhol e that had
a reading that we were tal king about
earlier of 0.5 five PPM |Is that correct?
| believe it is.

G ven that there were significant gasoline
constituents in Mnitoring Wll DCW1, and
the fact that there is three 5,000 gallon
under ground storage tanks storing a total
capacity of 15,000 gallons of gasoline,

don't you think that the 0.5 PPM reading
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fromthe PIDin DVH No. 2 could have been

i nfluenced by that gasoline storage?

I think my direct testinmony, or not ny
direct testinony, but the testinony that we
had earlier this norning where we discussed
that, | said that the 0.5 was an indication
of petrol eum hydrocarbons entering the
stormdrain possibly in dissolved form and
it could be either fromthe gas or the

di esel .

Are you aware that the Departnent has
undertaken significant efforts to devel op a
vapor intrusion policy?

Are you tal king about the one that just
came out for public review about two weeks
ago or three weeks ago?

Yes.

| am aware of that.

And isn't it true that vapors can easily
emt through soil and enter into indoor air
spaces?

It is.

Do you think that those same vapors could

enter stormwater control structures?
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Absol ut el y.

Now, when you said in your rebutta
testinony of Exhibit B-61 on page five that
the PID readings were not |ogical, and you
went on to state that there were nany
reasons why those initial response might be
| ow - -

I think you nisrepresented ny direct
testinony or this rebuttal testinmny. M
testinony is not that the readi ngs are not
logical. It specifically says, "H s use of
the PID readings is not |ogical."

I was tal king about the way those
data were taken by you and interpreted to
say there was no inpact in front of the gas
station, it was only downgradient.

The PID readings, to ne, clearly
show sone i npact from sonmething, and it
woul d be awful nice to have further
evaluation to determ ne what that is, maybe
a vapor sanple run with analytica
techni que that would tell us whether it is
di esel or gasoline. There are a numnber of

things that one could do. A water sanple
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fromthat |ocation, whatever.

Your use of those readings just to
simply say there is no inpact and therefore
it has to be to this, this alleged surface
flow of NAPL into the stormdrain causing
the discharge is what | didn't understand
and what | was referring to in this
t esti nony.

Are you aware that Ms. Baran testified that
the use of PID readings and visua
observations of the stormwater contro
structures were appropriate ways to

det erm ne whether or not the --

M5. READ: hjection. That was not
her testinobny. | believe she --

HEARI NGS OFFI CER: Sust ai ned,
sust ai ned.

On Exhibit B-1, which is Ms. Baran's
testinony, at page 18, lines 11 through 13,
Ms. Baran's --

You will have to give ne a second. | have
never read her testinony so let ne catch up
to you here.

MS. READ: | amsorry. You said
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page 18?

MR, DECOULCS: Yes. Page 18,
pl ease.

THE W TNESS: Ckay.

Now, what | would like for you to do is
just to read her first paragraph and her
answer .

HEARI NGS OFFICER: | amgoing to
actually stop here for a nonent. | was
just informed that M. Fitzgerald is here
and he has been here for approximtely 20
m nutes. And let ne ask you, M. Decoul os,
this. How much |onger do you have with
M. Luhrs? And | am not asking you that to
rush you. | just amtrying to budget how
to put on the witnesses here and | don't
want to keep M. Fitzgerald waiting any
| onger.

MR DECOULCS: If we could take a
five-m nute break, | would be prepared to
stop M. Luhrs' cross right now and go
right to M. Fitzgerald, if that would
wor K.

HEARI NGS OFFI CER: Yes, that is
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fine. Do we need a five-nminute break?

MR, DECOULCS: | amgoing to need a
few minutes to switch gears.

HEARI NGS OFFI CER. Ckay. How nuch
| onger do you have with M. Luhrs?

MR, DECOULCS: It may be 30
m nut es.

HEARI NGS OFFI CER: Ckay. Al
right. That is fine. And this testinony
is very helpful for ne also to get a better
under standing of this case. So for ny own
personal purposes, | frankly don't want to
rush it. So why don't we at this point
take a five-mnute break. W will continue
M. Luhrs' testinony |ater after the
completion of M. Fitzgerald s testinony.
W will bring M. Fitzgerald in after the
five-m nute break. 1|s that okay with you,
Ms. Read?

M5. READ: That's fine, yes. Thank
you.

HEARI NGS OFFI CER: Ckay. Thank
you.

MR, DECOULCS: All right. Thank
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you.

(Brief recess.)

HEARI NGS OFFI CER: Back on the
record, please, after a short break. And
M. Fitzgerald is here so why don't we
begi n.

M. Fitzgerald, if you could state
your name for the record, please

THE W TNESS: John Fitzgerald.

HEARI NGS OFFI CER: And you prom se
totell the truth, the whole truth and
not hing but the truth?

THE WTNESS: | do.

HEARI NGS OFFI CER: Ckay. Thank
you. Ms. Read.

MS. READ: Thank you.

HEARI NGS OFFI CER: M. Fitzgerald,
by the way, | want to thank you for coning
back today. | appreciate it.

THE WTNESS: No probl em

HEARI NGS OFFI CER: | understand we
are all very busy and it was quite a trip
for you to come back here, so | do

appreciate it.
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JOHN FI TZGERALD
DI RECT EXAM NATI ON

BY Ms. READ
M. Fitzgerald, | am handi ng you what has
been marked as Exhibit B-8 and ask if you
recognize it as direct testinony that you
filed in this action.
Yes, it is.
And do you adopt it for purposes of today's
heari ng?
| do.

HEARI NGS OFFI CER: M. Decoul os.
Are you conplete, are you done, Ms. Read?

M5. READ. | amsorry. | just need
to do the rebuttal testinobny as well. | am
sorry.

HEARI NGS OFFI CER: Ch, | am sorry.
And | am al so handi ng you your rebuttal
testinony which is marked as Exhibit B-63
and ask if you recognize it as the rebuttal
testinony that you filed in this action.
Yes, it is.
And do you adopt it as your testinony

t oday?
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MS. READ:. Thank you.

HEARI NGS OFFI CER: M. Decoul os, it
i s your wtness.

CROSS EXAM NATI ON

BY MR DECOULCS:
Good norning, M. Fitzgerald.
Good nor ni ng.
Can you state what your form of enpl oynent
is at the nmonent?
I am an environnmental engi neer working for
t he MassDEP
And what is your position w th DEP?
I amthe regional engineer for the
Nort heast Regional Ofice.
And do you get involved in any issues with
headquarters?
| do.
And what are those?
I am active on devel opi ng policies and
pr ogr am devel oprent .
And what type of policies and devel opnent ?
Regardi ng the Bureau of Waste Site C eanup.

And any particul ar areas?
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Wll, | was the author of the VPH EPH, that

stands for Vol atile Petrol eum

Hydr ocar bons/ Extract abl e Petrol eum

Hydr ocar bons | npl enmentati on Policy, anbng

ot her docunents.

What ot her policies do you get invol ved

w t h?

Various ones. | amnot sure --

What is your area of expertise?

Wast e site cl eanup.

And any particular contam nants in waste

site cl eanup?

Pet rol eum and ot her contam nants.

Wul d you say that petroleumis your strong

area of expertise for the Departmnent?

One of them

What are ot hers?

Vapor intrusion.

Any ot hers?

Nn- aqueous- phase |i qui d.

W have already dealt with NAPL. Ckay.
HEARI NGS OFFI CER: O NAPL because

we have been referring to it as NAPL.

Okay. Known as NAPL.
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Yes, we have been there. Any others
besi des petrol eum vapor and NAPL?
Enmer gency response activities.

Anyt hing el se that you can think of?

That is -- no.

Okay. Would you agree that you are one of

the nore know edgeabl e enpl oyees at the
Departnent on petrol eum matters?
I don't know. | can't answer that. |

don't know.

Okay. You said that you were the author of

the VPH EPH policy. |s that correct?
Yes.

And when did you begin work on that?

| believe in the md '90's, 1990's, md to

late 1990's.

And when did that policy becone final?
| believe in 2002.

Do you know when?

Not wi thout |ooking it up.

If I handed you the cover of that fina
policy adoption date, could you tell ne
what it mght be?

Cct ober 31, 2002
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Now, can you expl ain your understandi ng of
what policies are, how policies differ from
regul ati ons and the statute?

HEARI NGS OFFI CER: M. Decoul os,
where are you going with all of this? |
mean he has submitted direct testinony that
was fairly narrow with respect to the -- |
can't recall where the site is located. So
I am curious, and as you know and as | have
said a nunber of tines, the cross
examnation is limted to the scope of his
direct testinmony. You are well aware of
that rule, so | amcurious where you are
going with this.

MR DECOULGCS: Just how effective
the policy is in ny performance of duties
under the statute and the MCP, under 21(e),
under the statute and the MCP.

HEARI NGS OFFI CER: | am sorry.
What ?

MR DECOULCS: The issue at stake
here --

HEARI NGS OFFI CER: Ri ght .

MR, DECOULCS: -- is ny fulfillnent
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of duties under Chapter 21(e) and the MCP.

HEARI NGS OFFI CER: Under st ood.

MR, DECOULCS: And what | amtrying
to determine is how does this EPH VPH
policy fit within that conpliance?

HEARI NGS OFFI CER: Ckay. You can,
you can ask him questions about that. Go
ahead.

So M. Fitzgerald, what | amtrying to
understand here is what your understandi ng
of this final policy of this VPH EPH
policy, which is entitled in full,
Characterizing Risks Posed by Petrol eum
Contami nated Sites, |nplenmentation of the
MassDEP VPH EPH Approach, Policy No.

WSC- 02411.

That policy, like all policies, is a

gui dance docunent that presents one way to
comply with the regul atory requirenents of
t he Mass. Contingency Pl an.

As | stated in ny testinmony, LSP's
are not required to adhere to any policy
that the DEP publishes. However, if an LSP

asserts that they are using a policy, they
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have an obligation to use it as witten.
And this final, this policy that you
aut hored whi ch becane final on COctober 31,
2000, there was a draft of that subnitted
that you authored, a final draft dated June
2001, which is Exhibit B-10.

Do you want to confirmthat?
Yes.
And on the front page of that draft policy,
woul d you agree -- you know what, did |
hand that cover to you, the final draft,
the final policy?

MS. READ: | think we gave it back.

THE WTNESS: | believe we gave it
back to you.

MR, DECOULCS: All right. | have
it.
Based on the fact that this is still in
draft format, Exhibit B-30 --

M5. READ: It is B-10.

MR, DECOULCS: | amsorry. B-10
Wul d you agree that these aren't
necessarily -- the information in this

draft policy is not information that is
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required for either a PRP or an LSP to
fol | ow?
That is correct. And as | just nentioned,
even the final policy is not required to be
followed by PRP's or LSP' s.

HEARI NGS OFFI CER: And | think his
direct testinony nentioned it as well.
Now, as to your rebuttal testinony, on page
two, lines nine through ten, you were
tal ki ng about your review of a response
action outcone report that | filed for the
Speedy Lube Gas Station site in Randol ph,
Massachusetts. |Is that correct?
Yes, it is.
And woul d you agree that Figure 2 is a
representation of site conditions that were
presented at the Speedy Lube site in that
RAO docunent ati on which | have up on the
screen?
Is this the 2004 or 2002 RAO?
2002 RAO, Exhibit --
Okay. Yes, | agree.
Now, in your testinmony on page two, lines

ni ne through ten, you tal ked about ny
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eval uation of bedrock acting as a barrier
to groundwater flow and that there was --
you made an assunption about where | had
est abl i shed bedrock and the eval uation of
subsurface contam nant transport.

Do you agree?
I amsorry. Could you repeat that?
You nmade an assunption, you testified that
there was not very accurate bedrock
information in the RAO report.
No. | testified that the contention that
bedrock was controlling the groundwater
flow was not in the RAOreport. It was not
di scussed in that context.
In this Figure 2 of the RAO report, do you
see soil borings that are identified on the
site plan?
Yes.
And can you informne what the | egend in
the | ower |eft-hand corner tal ks about for
the first synbol in the | egend?
It says boring with refusal depth in feet.
And what does "refusal" nean?

It means that it could no | onger go

CARCL A FIERIMONTE, CSR (781) 603-5221



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

321

f or war d.

And what --

Indicating that it nmay be hitting a

boul der, a rock or bedrock.

And can you tell ne how nany borings there
are with refusals that are identified with
that symbol on the plan?

One, two, three, four. Maybe you could
hel p me out because it |ooks like three or
four.

Maybe five?

Maybe five.

And - -

HEARI NGS OFFI CER: Wl |, let's be
cl ear about this. What are we | ooking at
here? 1Is it RA-1?

MR, DECOULCS: RA-1, RA-1, RA-2,
RA-5, RA-3.

HEARI NGS OFFI CER. Ckay. So a
total of five?

MR, DECOULGCS: Five borings.

THE WTNESS: Let's say five, yes.
Wul d you expect that to be a boul der?

Pr obabl y not.
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Are you aware that this report included
boring | ogs?

I am

And what are the purpose of boring | ogs?
To describe the formation encountered
during the advancenent of a boring.

And if you |l ook at the boring | ogs, do you
see any pattern of change in the different
boring I ogs?

Some borings are deeper than others. | am
not sure of what else you want for nme --
Ckay. That there is a difference in the
depth of the borings?

Yes.

Okay. And do you think, if there is
refusal at two feet, that it is necessary
to show a boring |log of that?

| don't know.

Now, a little further in your testinony in
lines 15 through 17, you stated that you
assuned, you assune that | had determ ned
that all -- well, why don't you explain
what you neant by parenthetical B in your

remark on lines 15 through 17.
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VWl |, there was previous work done by

anot her consultant, Sage, which was
mentioned in your submittal but not

di scussed in terns of your review of that
information, your opinion that it was valid
then and remains valid when you filed your
RAO. | didn't know what information you
meant to infer was in your view appropriate
for consideration in your RAO

And what is the purpose of an RAO?

The purpose of an RAOis to docunent to the
public and to the DEP that a site has

achi eved a condition of no significant

risk.

And who is allowed to make that filing?

Who is allowed to make the filing? | am
not sure | understand.

Okay. Who eval uates whether or not there
is risk and makes a determination that
there is no significant risk?

A Licensed Site Professional files an

opi nion in that regard.

And what is your understanding as to what

an opinion is?

CARCL A FIERIMONTE, CSR (781) 603-5221



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A

An opinion is,

definition would inply, it is

the LSP that, based upon suffi

dili gence, |level of oversight,

324

as the plain English

t he vi ew of
ci ent

experti se,

that the evidence denpbnstrates that nore

likely than not a condition of no

significant risk is present.

And in the determ nation of an opinion,

does an LSP have to provide all the

information in the RAO docunentation that

he or she might need to forman opinion?

Yes.

And i f he or

she decides to reference it in

the reference section or just cite it in

t he di scussion of the docunentation, is

that sufficient?

I\k)l

not wi thout commenting upon its

validity. | amsure if there was poor work

done in a previous report that an LSP woul d

not want to endorse that type of

i nf or mati on.

Did you have a chance to review the Sage

report?

di d.
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And what did you think of it?

It was a Phase | report, which has a
different objective than a response action
outcone. | found sone issues with it. For
exampl e, there were four existing
monitoring wells on site, MM1 through 4.
There was no record whatsoever of their
construction, yet that was used to make
determ nati ons on presence of

nn- aqueous- phase liquid, for exanple, which
I woul d question, given the fact that you
don't know where the screening is relative
to the water table.

So do you think that Sage's Phase | report
could be used to help formul ate an opi nion
for an RAO submi ssion?

Sure. Al information has utility of a
certain anmount. The question is to
determine if it is sufficient to make
determ nati ons that are bei ng nmade.

And if | oversaw groundwater sanpling that
confirnmed Sage's earlier work, would that
be sufficient?

It could be, yes, if that was done.
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Are you saying or inplying that | did not
conduct groundwater sanpling for the RAO
docunent ati on?

I aminplying that it was not sufficient to
nmake the determ nation in the RAQ

But you just said that | could, didn't you?
| said it could be done. | didn't say that
it was done and | am saying now that it was
not done.

How do you know t hat ?

Because | reviewed the report and |
provided the information in nmy testinony.
But | cited Sage's Phase | report in ny RAO
docurent, didn't 17

Yes.

Now, you tal ked about Monitoring Wells MM1
t hrough MM 4 not havi ng, that Sage used,

not having any boring |logs or nonitoring
wel | data; and because of that, you could
not eval uate whether or not LNAPL was
present. |s that correct?

No, it is not correct. They have data. |
said they had no details on their

construction.
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O the wells?

O the wells.

And what about the LNAPL, what was your
issue with that?

If in fact the well screen in those wells
did not intercept the groundwater
fluctuation zone, one could not make an
assunption that it would in fact pick up
nn- aqueous- phase liquid if that materi al
was present.

Do you know if the wells that | oversaw
their construction of at the Speedy Lube
site intercepted the well of the
groundwat er table as you just described?

I don't recall, but they may have.

Do you think that the wells that

install ed or oversaw the installation of
may have been able to verify whether or not
your concerns about the vertical
orientation of the well screens fromthat
Sage relied on mght be helpful to confirn®?
No, | don't.

Are you aware of a paper that Thonmas Nuzzo

submtted to the LSP Associ ation on the
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evaluation of NAPL in soil in early, in
around approxi mately 2001?

| don't recall.

Now, when -- | amgoing to bring up the
phot ographs that | introduced for the work
that was conpleted at the Speedy Lube site.
And | amgoing to start with Photograph 1

Can you descri be what you see on
t hi s phot ograph?

Sonmeone kneeling on the ground doi ng
sonet hi ng.

And is there any machi nery near that
person?

Yes. It looks |ike sone, maybe a geo
pr obe.

HEARI NGS OFFI CER: M. Decoul os,
what is the -- what are you trying to
acconplish with this line of questioning on
t he phot ographs?

MR, DECOULCS: On page three of his
testi nony he tal ks about easy visibility in
soil corings. And | amtrying to show the
soil corings and the fact that there was --

| am just about there.
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HEARI NGS OFFI CER: Ckay. Yes, you
can get that.
Wul d you descri be what Photograph 2 is.
It | ooks like the corings fromthe geo
probe investigation.
So woul d you agree that a nunber of these
phot ogr aphs show corings fromthe geo probe
i nvestigation?
That is what it |ooks Iike, yes.
Now, if you look at the boring | ogs from
the origi nal RAO docunentation, do you see
any evidence of ne screening the soil in
these borings with a photo ionization
detector?
| do.
And can you tell ne what the purpose of
screening the soil borings m ght be?
To | ook for evidence of volatile organic
conmpounds.
And if there was LNAPL in the soil, would
that PID screening identify the LNAPL?
For gasoline, probably, yes.

THE WTNESS: Can | comment on

t hat ?
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HEARI NGS OFFI CER: Sure.

THE WTNESS: | noticed, for
exanple, in Boring 1 your PID readi ng was
2,713 parts per nmillion, which | would
suggest is possibly indicative of
non- agueous- phase |iquid being present.

O her borings have 848.
Can | pull that up on the screen?
Sur e.

HEARI NGS OFFI CER: Wl |, | want
M. Fitzgerald to finish his testinony.

Did you have anything el se to add,
M. Fitzgeral d?

THE W TNESS: Well, other borings
had 707, 793 parts per nmillion. Based upon
my masters thesis which involved head space
evaluation with the PID, | know that
readi ngs above 100 to 200 parts per mllion
may in fact be biased | ow because of a
phenonenon cal |l ed col lisional deactivation,
and any anount over several hundred PPM |
think, could in fact be indication of
non- agueous- phase |iquid being present.

Now, which borings are you referring to?
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| amreferring to DBB MM 1.

DBB MM 17

| amsorry. DB-1/DMWW1, NMonitoring Well 1.
Wiy don't we just call it DMM1. Wuld

t hat be sinpler?

Sure. That would be easier.

Okay. So that is DMM1?

Yes.

Whi ch had a PID readi ng of over 2,000, you
nent i oned?

Correct.

Ckay. And what were your other concerned
ones?

DMN 2 had between 800 and 900 PPM

And what depth?

The -- that was the depth above and bel ow
the water table.

So at the water table?

Yes. \Well, above and below. There was no
reading fromthe water table.

Ckay. And the 2,000 at DM¥1 was at the
wat er table?

It was.

Ckay. And any other borings or wells that
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you were concerned about?

Yes. DMW 3 had 700, just bel ow the water
table. And the other ones | ooked
relatively clean

Ckay. So it looks like you are concerned
about DMWM 1, which is |ocated between the
punp island and the building; DMM2, which
is located to the west of the punp island;
and then less so or still DMM3, which is
| ocated to the south of, the southwest of
the punmp island. |Is that correct?

Yes.

And was groundwater sanpled fromthose
three wells?

Yes, they were. Yes, it was.

And what was found in the sanpling?

| don't recall exact numbers, but

hydr ocar bons were found.

Ckay. And the nost significant problemyou
found, again, was with DM¥ 1 which was over
2,000 PPM at the groundwater table. That
is what the response was with the PID?
That is correct.

And if you |l ook at the groundwater table,
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can we go to the groundwater table summary,
anal ytical sunmary table for DMV 1.
Is that Table 3?
| believe so, yes.
Yes.
Okay. Can you tell ne what the VPH
concentrations were at that well?
The average here for benzene was over 4, 000
m crogranms per liter.
But | asked for the VPH
For the VPH, let's call themfractions,
fractions, it looks like is that 1,500
m crograns per cubic neter for the G5 to
C- 8.

MR LUHRS: It is.

HEARI NGS OFFI CER: M. Luhrs, you
can't testify as well.
And 2,000 for the C9 through C-10.
And if | showed you a photograph of DMV 1,
could you confirmor deny whether that was
the actual location of it?
I don't know. If you say that it is, it is
your report. | wasn't there

No. But | amasking for you to confirmto
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see if | can confirmthe |ocation based on
what the site plan shows.

HEARI NGS OFFI CER. Wl |, he can
testify to what the site plan shows,

M. Decoulos, but | think it is a stretch
totry to --

MR, DECOULCS: Ckay. | don't --
it's not even there so if you could just
strike that, that is fine.

HEARI NGS OFFI CER: Sure.

Did either Sage or | report any evidence of
NAPL in our subsurface investigations?

| believe you nentioned odor, naybe sonmeone
nmenti oned a sheen. | don't knowif it was
you or Sage

And is it possible to have a sheen on the
groundwat er or in the groundwater w thout
NAPL?

That is semantics. But under definition in
the MCP, as commonly applied, sheen and
sonet hing nore than a sheen are generally
di fferenti at ed.

So how do you differentiate between a sheen

and NAPL?

CARCL A FIERIMONTE, CSR (781) 603-5221



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

335

Well, | think, in practice, even though
non- agueous-phase liquid is any anount of
non- agueous-phase liquid, in practice |

t hi nk nmost peopl e woul d probably go with
the eight-inch depth, which is an MCP
reporting threshold, as being perhaps an

i ndi cati on of what NAPL is conpared to a
sheen.

Now, have you done any work -- you
mentioned in the early part of your
testinony that you have been working on
sonme policy devel opment regardi ng vapor and
NAPL. Is that correct?

That is correct.

And can you tell ne what you know about the
LNAPL Work Group that DEP has forned?

MS. READ:. nj ection.

HEARI NGS OFFI CER: M. Decoul os, we
tal ked about this before. Were are you
going with this?

MR, DECOULCS: Ckay. As a natter
of fact, remenber earlier | was asking
about sone questioning. So | wll stop.

HEARI NGS OFFI CER: Right. And we
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tal ked about the fact that that is outside
the scope of his direct exam nation.

MR, DECOULGCS: Ckay.

HEARI NGS OFFI CER: Ckay.
Can you agree that recent work done by the
LNAPL Work G oup and by the LSP Associ ation
has focused the review of LNAPL on soi
rat her than groundwater?

MS. READ:. nj ection.

HEARI NGS OFFI CER: Agai n,
M. Decoul os, that is outside the scope of
his direct exam nation.
Can you tell ne, M. Fitzgerald, on page
three of your rebuttal testinony, on pages
21 through 24, you tal ked about the
consi stency of LNAPL with nonitoring well
gaugi ng, can you explain what you were
descri bing there?
This is page three, lines --
Li nes 19 through 24.

(Wtness perusing docurent.)
I was indicating that sone licensed site
prof essi onal s have proposed that an

approach for LNAPL eval uation focused on
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t he eval uation of soil cores. However, |
al so indicated that this has not been
accepted by MassDEP, and to quote ny
testinony, indeed is inconsistent with the
nmoni tori ng wel |l gauges approaches advocat ed
by the United States EPA, the Anmerican
Petroleum Institute, and every, every
regul atory agency that | am aware of.
Wul d you agree that LNAPL as it m ght
appear in fromnonitoring well gauging
woul d al so be evident in a soil core

eval uation?

No. | don't know that is the case.

So you think that there is a possibility
that you could actually advance a bore,
visually inspect that bore, and not -- and
have LNAPL and not have -- excuse me. Let
me strike the question.

Do you believe that it is possible
to have LNAPL in a nmonitoring well and not
be able to visually identify it?

In what, a soil coring?
In a soil coring.

Yes, | do believe that. | can explain it

CARCL A FIERIMONTE, CSR (781) 603-5221



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

338

if you wi sh.
Yes, | would appreciate it.
Ckay. The nobvenent of non-aqueous-phase
liquid into a well, for exanple, would go
through the soil. It may go through macro
features in the soil to get into the well.
You could sanple with a coring a one-inch
di ameter core somewhere around that well
and not intercept the nacro pores; or if
you do, you would see nininmal anount of
actual NAPL, but it would get to the well.
And in nmy view, the only way to know i f
there is mgrating NAPL that may accumnul ate
inawll is to gauge that well, which is
consistent in ny experience with every
ot her regul atory agency that | am aware of.
But isn't the focus of these recent efforts
by the LSP Association and the LNAPL Wrk
Group arguing that LNAPL does not mgrate,
that it is relatively stable and static?

MS. READ: (bjection to the
guestion about the LNAPL Wrk G oup.

HEARI NGS OFFI CER: He can -- he has

| ai d enough foundati on where he can
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followup. And this goes to

M. Fitzgerald' s credibility and
reliability. He is there. He can -- you
can answer the question, M. Fitzgerald.
Do you want himto ask it agai n?

THE WTNESS: No, | think
under st and.

M5. READ: First of all, we need to
differentiate the LSPA, fromthe technica
group in the LSPA that proposed this
approach, fromthe LNAPL Work Group. Those
are three different entities so they cannot
be conbi ned.

MR, DECOULCS: Xkay.

For the record, can you just explain the
three entities again?

The LSPA is the broad Licensed Site

Pr of essi onal Association. As | understand
it, one of the work groups of the LSPA

i nvolving a certain nunber of LSP's has
proposed this approach. The LNAPL Work

G oup is conprised of DEP people, industry
people, as well as LSPA's, as well as

LSP's. So there is not a nmonolithic, they
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are different entities.

Now, the LSPA Wrk Group that you
mentioned, isn't that part of the Technical
Practices Committee of the LSPA?

It could be.

And isn't that sane organi zation part of

t he LSPA?

Yes, it is part of the LSPA. | am not
aware that the LSPA as a whol e has endor sed
the technical practices' reconmendation.
Maybe they have but | am not aware of that.
Are you aware of the white papers that the
LSP Associ ati on has issued?

Yes.

And weren't they generated fromthis

Techni cal Practices Committee?

Presunably so, yes.

And aren't nost, nost of the nenbers of
that Technical Practices Comittee
participating in the DEP LNAPL Wrk G oup?
They coul d be.

Doesn't the Anerican PetroleumlInstitute

al so have sone policy and gui dance

avail able for evaluating LNAPL as a soi
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cont am nant ?
I amnot sure of what that neans.
I am asking you if the American Petrol eum
Institute has considered or evaluated the
possibility of evaluating LNAPL as a soil
cont am nant ?
I don't know. | amonly aware of the
proposal s put out by the APl that involve
the multi-phase nodel approach that was
done by | believe a Professor Shano, that
is focused on nonitoring well gauging and
eval uati on.
So you are not aware of any soil-based NAPL
efforts by API?
I don't know what that neans. There is
reports about residual saturation put out
by API, so | amnot sure where you are
going with that.
| am just asking you, do you know if the
Anerican Petrol eum Institute has undertaken
an effort to --

HEARI NGS OFFI CER: He has answer ed
the question, M. Decoulos. Let's nove on.

MR, DECOULGCS: Ckay.
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Now, M. Fitzgerald, on page four of your
rebuttal testinony you tal ked about the
eval uation of risks posed by benzene in the
i ndoor air.

M1t hnmm

Rat her, you were responding to an assertion
that | was maki ng regarding the eval uation
of risks posed by Benzene in the indoor

air, the site building. Can you, do you
know what the site building was used for at
t he Speedy Lube site?

| believe you indicated it was for |ight
repair, oil change, other type of
activities of that nature.

And do you know if there were any ot her
uses in that site building other than
autonotive repair and the retai

di stribution of gasoline?

| don't recall.

Can you explain or, rather, can you confirm
whet her or not an activity in use
limtati on was recorded at the Registry of
Deeds prior to my filing of this Response

Action Qutcone?
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| don't know.

If you | ook at the report, can you answer
t hat question?

I think an AUL was filed at sone point. |
don't know when though.

At what point does an AUL have to be filed
wi th a Response Action Qutcone?

It is usually filed with it.

Wth it?

Wth it or before it.

Well, doesn't it have to be filed with it?
Vell, yes. It is usually presented with

t he RAO report.

Isn't it required in the regulations to
file it before the RAO?

It actually has to be filed. It is usually
submitted with the RAO
And what is the purpose of an AUL, Activity
Use Limtation?

It is to acconmpdate activities that are
restricted because of the possibility of
risk fromthose activities.

And so if an AUL was filed on this property

prior to the RAO documentation, what does

CARCL A FIERIMONTE, CSR (781) 603-5221



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

344

that nean to you?
I don't understand the question.

HEARI NGS OFFI CER: \Where are you
going with this Iine of questioning,
M. Decoul 0s?

MR. DECOULCS: The purpose of the
AUL is to --

HEARI NGS OFFI CER: | under st and
what the purpose of the AUL is, but where
are you going with the questioning?

MR DECOULCS: He described the
eval uation of risks on page four of his
rebuttal. And where | amgoing is is that
the AUL, the purpose of the AUL is to
ensure that any change in use of the site
woul d requi re another RAO opinion. And
t hat benzene in the indoor air of a retai
gasoline station and an autonotive repair
facility is a common indoor air constituent
that the workers are all exposed to, and
that risks were properly addressed through
the filing of the AUL.

HEARI NGS OFFI CER: Wl |, why don't

you just ask himthat question. Wre risks
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MR, DECOULCS: Well, but --

THE WTNESS: | would like to
answer that question.

HEARI NGS OFFI CER:  Sur e.

VMR DECOULCS: Well, what is the
question? Let's formexactly what the
guestion is here.

THE WTNESS: Well, since you
brought up ny rebuttal on page four about
t he benzene, | would |like to discuss that.

MR, DECOULCS: Well --

HEARI NGS OFFI CER. No, let's let
M. Fitzgerald -- go ahead, M. Fitzgerald.

THE WTNESS: Well, your answer in
your rebuttal, you indicated that the EPC s
four groundwater were cal cul ated at each
i ndi vi dual nonitoring well and you
referenced the page 19 of your
docurent ati on of your RAQ

That is not what that says. Page
19 says that under the MCP they are
supposed to be cal cul ated. But you, as far

as | know, did not do that for benzene. |
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did not see anywhere in your report where
you used the term "exposure point
concentration"” in connection with any site
data, including benzene. | do not know how
benzene was eval uated in your report.
M. Fitzgerald, |I have up on the screen a
table of contents for Exhibit B-55.

Can you read for me what Section
6.6 is entitled?
Not unl ess you nmake it bigger.
Do you have it in front of you, just the
table of contents, the second page?
6.6.
Yes.
Exposure poi nt and exposure point
concentrati ons.
Isn't that what you are referring to?
Those are ternms in the MCP. What | want to
see are those terns in connection wth your
site data.
But as you stated on page 16, you mention
that | provided average GWresults, which
stands for groundwater, average groundwater

results.
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Isn't that what the exposure point
concentration is for groundwater, the
averagi ng of groundwater data at that
particul ar groundwater point?

In Method | and Method Il in the MCP, it is
perm ssible to do tenporal nmonitoring in
time, averaging in tinme. It is not

perm ssible to do spaci ous averagi ng
anongst wel | s.

Are you saying that | spaciously -- that
cal cul ated the exposure point concentration
anongst different groundwater wells?

| don't know what you did. You did present
an average groundwater concentration in one
of your tabl es.

Isn't that what the exposure concentration
is?

That average was anong different wells and
that is not the exposure point
concentration in Method | and Method Il of
t he MCP

What table was it again?

Tabl e 4.

Tabl e 47
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Yes, table 4.

What is the purpose of Table 4?

After nmuch deliberation, | finally assuned
that it was an attenpt to try to devel op

al ternative groundwat er tube standards.
What does it say at the top of the table?
It says, devel opnent of Method Il
standards, G oundwater 2.

Doesn't that answer your question?

Kind of. It put me in that frame of mnd
but it took ne a lot of evaluation to try
to figure out what was actually bei ng done.
Apparently, it is all explained in the
three footnotes, techniques that | am not
famliar wth.

Okay. Let's go back to the actua

devel oprment of exposure point
concentrations in the groundwater.

M hnrm

Isn't that presented in Table 3?

Let ne see. Table 3, | am not seeing that
term nol ogy anywhere in Table 3. Maybe you
coul d show me where it is.

What do you think AVG night stand for?
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It's average.

Don't you think the last columm of each,
from each groundwat er nonitoring point

m ght be the average fromthat particular
groundwat er nonitoring well point?

Yes. And | would assune, for exanple, in
DMM 1, that the EPC woul d be over 4, 000

m crogranms per liter of benzene, which
exceeds the Method | G oundwater 2 standard
which applies at that well.

What | do not see anywhere in the
docurentation is a discussion of why that
is not causing a vapor intrusion concern,
or what an alternative G oundwater 2
standard woul d be in conmpliance with the
MCP provisions. That is what | do not see.
Now, for this forumto understand these
issues a little better because we are
getting into sone technical --

HEARI NGS OFFI CER: | understand the
i ssues, M. Decoul os.

MR, DECOULCS: Ckay. But do you
understand that there is three ways to

eval uate risk?
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HEARI NGS OFFI CER: | under st and.
MR, DECOULCS: Ckay. Thank you.
So what is the purpose of conducting a
Method Il risk characterization?
If the Method | generic standards are
exceeded, LSP' s have an option to do what
is called a Method Il risk assessnent,
which is a nore site specific eval uation.
And it allows the LSP to denonstrate that
even though the Method | standards were
exceeded, the site still is at a condition
of no significant risk.
And isn't that the whol e purpose of Chapter
21(e) in the MSP is to evaluate risk?
That is an overly broad question.
Well, | am asking the broad question
| can't answer it.
Now, how is an LSP to determ ne what an
appropriate Method |1 standard m ght be?
By follow ng the MCP
And where in the MCP does it describe the
devel opnment of Method Il standards for
gr oundwat er ?

40. 0900.
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And in 40.0900, does it describe the
speci fic nmethods for taking groundwater
concentrations fromeither Benzene,
Tol uene, Ethyl Benzene, Xyl ene or any of
the VPH constituents, does it describe how
you take that data and actually calculate a
Met hod Il standard?
No. What it tells you, howto calculate a
Met hod Il standard for chemicals that do
not have Method | standards. You are not
all oned to use those equations to devel op
Met hod Il standards for chemicals that have
Met hod | standards.

The footnote in your table
i ndi cates that you used those equati ons,
apparently, to develop the alternative
standards. That is not allowed. Those
equations are only to be used for chem cals
that do not have a Method | standard.
But that is not the only nmethod | used to
eval uate, was it?
No, it wasn't.
So what were the other two standards that |

used in those footnotes?
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As indicated in ny testinony, the MCP has
two alternatives in that regard. One is to
show that there is no, in the case of
groundwater Il instances, there is no vapor
intrusion inpact, or to develop an

al ternative nunber. Either approach would
be al | owed.

And how does an LSP develop an alternative
number for a Method Il standard?

By | ooking at all of the considerations at
the site in question and deternmn ni ng what
concentration in groundwater woul d not
create a significant risk for vapor

i ntrusion.

And where is an LSP to find the method in
whi ch he or she is supposed to acconplish

t hat ?

| don't know.

Are you aware that | took a Method Il Risks
Characterization Continuing Educati on
course in the fall of 2005?

Yes, | amaware of it. In fact, | taught
one of those courses.

And in that course that you taught, did you
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descri be how an LSP can devel op an
alternative nunber |looking at all the site
conditions as you described earlier?

I might have. | don't recall exactly what
was di scussed.

And getting back to page four with the

i ssue of indoor air exposures, there is a
small retail gas station with a one-bay
autonotive repair facility.

Don't you think that the indoor
air exposures for the people inside that
bui I ding would be far greater fromthe
chem cals that they are dealing with
rat her than any subsurface contam nation
that there m ght be underground?

Maybe, but | don't like to specul ate.

And didn't | calculate, didn't | actually
collect soil gas data at that site?

Yes.

And what did that soil gas data show?
Level s of hydrocarbons in the soil gas.
Were they considered risks?

I don't know. | didn't do the eval uation.

But you are evaluating ny RAO and
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criticizing it, aren't you?

| am saying that there was no eval uation
done of the potential vapor intrusion into
the building for Benzene.

And if the owner, Speedy Lube, decides to
sell this property or change its use,
doesn't he have to have anot her LSP opinion
because of the AUL that is on record at the
Regi stry of Deeds?

I am not sure what the AUL actually says,
nor do | see why that is relevant. Wen a
RAOis filed, the AUL is for future
exposures. An AUL cannot be used to limt
exi sting exposures. The existing exposures
for Benzene at that |ocation was not
evaluated. That is not acceptable.

And the existing use at the property was
what agai n?

Some kind of a repair facility.

And do you want to take a look -- is the
AUL available for you to take a | ook at,
the first two or three pages, just to take
a |l ook at and see what it actually had in

t here?
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| don't know Is it?

HEARI NGS OFFI CER: Why do you want
himto do that, M. Decoul 0s?

MR DECOULCS: Because the AUL
specifically states that any change in use
of this facility would require that another
LSP evaluate a change in use or of the sale
of the property -- not the sale but any
change in use of the property that would
occur in the future would have to be,
previously be eval uated by an LSP.

HEARI NGS OFFI CER: Right. A fairly
standard provision, to my know edge.

MR DECOULCS: It is. And so all
amtrying to get at here is is that there
is an existing gas station being used, and
that if that existing gas station, what the
concern is hereis a Method 11, is rather
what the risk is to indoor air, and if the
change, if this change, if this property is
changed, that a risk assessnent or anot her
ri sk characterization woul d be appropriate
to eval uate anot her type of indoor air

exposure. But right now, as it stands, the
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exposures, whether they are from Benzene or
any ot her constituents in gasoline, would
be m xed with whatever is occurring inside
t hat bui | di ng.

HEARI NGS OFFI CER: Do you want to
respond to that, M. Fitzgeral d?

THE WTNESS: | don't know why t hat
is relevant. | amtalking about the
exi sting exposures. You are presuning that
there is other sources of Benzene, which
may or may not be the case.
But aren't we are looking at the risk to
i ndoor air?
We are |looking at that as well as conplying
with the regulations. The regulations do
not allow you to rationalize if there is
al ready Benzene there nost |ikely;
therefore, | don't need to think about that
as part of this RAO That is not allowed
under the regul ations.
But don't the regulations allow you to
nmodi fy the Method | standards and devel op
Met hod 11 standards?

They do.
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And don't the regulations, aren't the
regul ati ons unclear as to how an LSP is
supposed to nodi fy those standards?

The regul ati ons are performance-based
docunents. W don't nicronmanage how LSP' s
do their job. LSP s should have sufficient
expertise to nake those kinds of

eval uati ons.

But where is an LSP supposed to -- you have
taught a course in Method Il risk
characterizations, and what is the purpose
of these courses?

To hel p educate LSP' s.

And isn't it also to help LSP' s inprove
their performance in evaluating risks?

Yes.

And so why doesn't the Departnent offer
speci fic gui dance and instructions on

devel opi ng Method Il standards?

The Departnent offers specific criteria in
the VPH EPH policy to rule out a vapor
exposure pat hway, which you asserted to use
three tinmes in your RAO, which you did not

use. You, in fact, tried to devel op
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alternative Goundwater || standards, which
is perm ssible under the MCP, but is not
addressed in the VPH EPH poli cy.
So again, there is no instructions for an
LSP on how to nodify Method | standards to
establish Method Il standards in the
VPH EPH policy, is there?
Not in the VPH EPH policy.
Nor is there in the MCP?
There is requirenents on what you must show
to do that. But once again, the MCP is a
per f or mance- based docunent. It doesn't
gi ve you a cookbook on how to do your job.

VMR DECOULCS: No further
guestions. Thank you.

HEARI NGS OFFI CER: Do you have any
questions, M. Read?

REDI RECT EXAM NATI ON

BY Ms. READ:
Were there any other contam nants of
concern for which M. Decoul os did not
develop a Method Il standard?
Yes.

What was that ?
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Met hyl Tertiary Butyl Ether, nore comonly
known as MIBE

And by what nethod did -- but that

contam nant, MIBE, did exceed Method |

st andar ds?

For G oundwater |1, correct, in a well that
was within 30 feet of the building.

So M. Decoul os shoul d have cal cul ated
exposure point concentrations and perfornmed
ri sk characterization of that contani nant,
correct?

Because that contam nant exceeded the
Method |, Groundwater Il standard, it was
necessary to either develop an alternative
G oundwater Il or to show that it was not
causi ng a vapor intrusion concern.

And did he do either of those --

No.

-- things?

No.

What did he -- how did he explain his
handl i ng of that?

He indicated that he incorporated that

chem cal into the C9 through C 10 aromatic
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hydr ocar bon fracti on.
Is that perm ssible under the MCP or the
VPH EPH gui dance docunent ?
No.

M5. READ: | have no further
guestions.

HEARI NGS OFFI CER: Ckay. Thank
you, M. Fitzgerald.

MR DECOULCS: | have redirect, if
I may, on the MIBE i ssue.

THE WTNESS: That is okay with

HEARI NGS OFFI CER: One or two
questions, that's it.

MR, DECOULGCS: Yes.

RECROSS EXAM NATI ON

BY MR DECOULCS:
Does the VPH EPH policy that you authored
descri be how to develop a Method |1
standard for MIBE?
No.
Does the MCP describe how to develop a
Met hod Il standard for MIBE?

It explains -- the MCP articul ates the
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criteria for establishing a Method |
nodi fi ed standard for all anolites,
i ncl udes MIBE.
But it doesn't explain howto devel op the
MIBE standard for Method II, does it?
No. It requires that you hire an LSP that
has expertise to do that.
And what is -- to the best of your
know edge, what is MIBE? Is it a natura
component of gasoline? Wat is it?
MIBE is an additive to gasoline that was
put in to address air pollution concerns.
So MIBE is added to reduce air em ssions?
That was the intention, yes, as |
understand it.

MR DECOULCS: No further
guestions. Thank you.

HEARI NGS OFFI CER. Ckay. Thank
you. Thank you, M. Fitzgerald.

THE W TNESS: Sure.

(Wtness excused.)

MR. DECOULCS: Thank you, John.

THE W TNESS: VYes.

M5. READ: WII we be taking a
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break between w tnesses?

HEARI NGS OFFI CER: Yes. W will
take a very very qui ck break.

MS. READ: But you would prefer to
continue before taking a |unch break?

HEARI NGS OFFI CER: Yes. Unl ess
anybody has an objection to that.

M5. READ:. | don't.

HEARI NGS OFFI CER: Yes, | would
like to finish up with M. Luhrs and then
we will talk about scheduling for this
af t er noon.

MS. READ:. Sure. Ckay.

HEARI NGS OFFI CER: And if we need
to, maybe anot her day.

MS. READ: kay.

HEARI NGS OFFI CER: So why don't we
take a five-m nute break and we will neet
back here at | have got about five after,
so ten after.

M5. READ: Ckay.

HEARI NGS OFFI CER: Ckay. Let's go
of f the record.

(Brief recess.)
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HEARI NGS OFFI CER: Back on the
record after a short break. And we are
going to resune the cross exam nation by
M. Decoul os of M. Luhrs.

One thing | did want to talk
about, however, is | amaware that it is
now 12: 15 and we still have not gotten to
M. Decoul os's witnesses, and we will take
a short lunch break and M. Luhrs
testinony. You know, | think the thing to
do here is, you know, all the testinony
that has been conming in has been very
hel pful and very good, and that is why |
have just been letting it go, so | think
the thing to do at this point is do as much
as we can today and we will decide where to
go fromthere. |Is that okay with you, Ms.
Read and M. Decoul os? W may have to cone
back for another half day or whatever. |
think the best thing to do after lunch is
to put on witnesses other than
M. Decoul os, | don't know what your order
was, because that makes sense since they

are here. And we will see how nuch we can
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get done. If we can't finish, we will cone
back another day. |s that okay, Ms. Read?

MS. READ: Reluctantly, yes.

HEARI NGS OFFI CER: | under st and.
Rel uctant on ny part too, but |I think it
was necessary to keep going. M. Decoul 0s?

MR, DECOULCS: Yes, | agree. |
think it will be a good idea.

MS5. READ: May | just ask, wll
M . Bosen be here today?

MR DECOULCS: Yes. He should be
here by one o' cl ock.

HEARI NGS OFFI CER: Ckay.

MS. READ. kay.

MR, DECOULCS: | don't expect that
there is much to cross them on.

HEARI NGS OFFI CER: Wl |, again, Ms.
Read may have felt the same way about
certain witnesses that you cross-exani ned,
so it is a matter of perspective. All
right.

Vell, why don't we see what we can
get done and, M. Decoul os, by the same

t oken, you have been exam ning M. Luhrs
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for quite a long tine and | don't expect
that there will be much nore to cover. But
again, | think that this norning has been
very productive in ternms of the testinony
elicited so | let it go. So let's get to
the point and nmove along with M. Luhrs.
kay?

MR, DECOULCS: Yes. Thank you.

HEARI NGS OFFI CER: Ckay. Thank
you. You nmay proceed with M. Luhrs. And
M. Luhrs, you are still sworn in as a
Wi t ness.

THE WTNESS: | am | just don't
recall exactly where we left off.

MR. DECOULCS: Yes. |Is it possible
to ask the stenographer just to maybe ask
the last question. Can you do that, Carol?

HEARI NGS OFFI CER: Ms. Read mi ght
be able to tell you. She has been taking
copi ous not es.

MR, DECOULCS: Ckay. It had
something to do with PID s and | ogical
readings fromthe PIDs. That is where |

am at .
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M5. READ:. Yes, | think that was
correct. That we were discussing, yes, |et
me see, we were tal king about Ms. Baran's
testinony as to the utility of PID data and
what she had actually testified about.

MR, DECOULCS: Ckay. Thank you.

ROBERT C. LUHRS,

CONTI NUED CROSS EXAM NATI ON
BY MR DECOULCS:

Now, in your testinony, Exhibit B-61, which
is your rebuttal, page five, you described
that there were nmany reasons why initial
responses to diesel mght be artificially
low, that diesel is not very volatile and
does not necessarily produce high
concentrations of vapor.

Isn't a PID all owed to screen for
di esel rel eases?

A PIDis an excellent screening tool. What
it doesn't dois it is a field instrunent
that requires proper calibrations. You
know, the way it is used in the nanhol es
typically, and I think we heard testinony

yesterday, they put a three-foot hose and
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dropped it down. So how, how did that
relate to, you know, air flow and wind in
the area and how nuch was a sanpl e being
diluted by other things. There are just a
number of factors. It is a qualitative, it
is not a quantitative instrument.
Okay. But if you look at the boring I ogs
in nmy Phase | report which is --
Appendi x B, | believe.
No, that is the site plan.
Ch, no.
It mght be K
Ckay.

HEARI NGS OFFI CER: Wi ch is exhibit
what ?

MR, DECOULCS: B-31, from nenory.
Here. WAt a minute.

MS5. READ: B-30, | believe is
the --

MR DECOULCS: B-30, yes.
Exhi bit B-30, Appendix K is being
referenced now.
Ckay. Right.

So could you explain or, rather, describe

CARCL A FIERIMONTE, CSR (781) 603-5221



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

> O > O

368

what the PID responses were in close
proximty to the well that had identified
the BP5SRR? |If | go to the chal k, Chal k No.
1 fromyesterday, those borings would be
DCA, DCB and DCE

Vel l, what we saw in DCA were two readings,
one at four feet, one at eight feet, and

t hey had approximately 1,560 for PPM - -

And what depth?

Parts per mllion at four feet.

1,569 PPM?

Roughly. | am averagi ng. And roughly,
1,890 at eight feet. Those two sanples are
two feet above and two feet bel ow the water
tabl e.

Ckay. And what were the responses at
simlar depths at DCB?

2,260 four feet, and 2,220 at seven feet.
So as we go downgradient fromAto B, we
see an increasing, again, this is a
gualitative, but we see increasing
responses by the PID instrunent.

And what do we see downgradi ent of BP5RR at

DCE?
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Unfortunately, there is no way to really
conpare. At DCE, there is only one PID
nmeasurement. |t wasn't taken at the four
foot or the eight foot levels of the other
two, nor was it taken near the water table.
At one feet below the surface, there were
1,340 PPM so it is a sonewhat sl ower
nunber, but at a totally different depth
interval. And --

Okay. So because it is at a different
interval, that particular PID screen, why
don't we forget about DCE and just --

Well, that is -- | don't think you should
forget about it. | mean there clearly is a
petrol eum response there.

No questi on.

But unfortunately, there is no other data
to determ ne how significant or how bad
that is as we go further downgradi ent to
the | ongest stormdrain here

Ckay. Al | amtrying to get at here is
the consistency of the PID responses at
simlar depths and how they were useful in

eval uati ng where the NAPL was.
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Ckay. So we can only talk about A and B
then so far.

Yes.

Ckay.

So woul dn't you agree that the PID

i nstrunent was providing extrenely hel pfu

i nformati on and hel ped to eval uate where to
put borings as they were being advanced in
the field that day?

| think the way | would like to
characterize it is that the PID did provide
useful information. It is, typically, when
| do work | like to do nore sanpl es and
like to do them at the water table,
particularly when I amtal ki ng about a

hydr ocar bon product. | don't know to what
degree the |l ocations of where these
subsequent wells were placed was
predetermned or at all considered based on
the field results here.

But isn't it true that the purpose of this
subsurface investigation was to eval uate
NAPL around BP5RR?

I think -- | think if you go back and | ook
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at the notices of responsibility fromthe
Departnment, the purpose of the required

i nvestigation was to deternine the nature
and extent of diesel release at the site as
evi denced by 5RR, and to determ ne whet her
that there was a potential for that NAPL to
enter the stormdrain.

And so if | am nanagi ng a geo probe

i nvestigation out in the field, why would I
have any predeternined opinions as to where
NAPL mi ght be flow ng? Wat would -- why,
why would | be limted to investigating

t hat extent?

I can't speak to your state of mnd or what
your thought pattern was. | really don't
know your work ot her than what | have read.
I nmean if you want to tal k about, you know,
why's, | nean | don't understand why
sanples weren't collected and screened at
the water table where inpact woul d be nopst
likely either. The data is what the data
is and that is all | have to work w th.
Okay. What is the depth of the soil that

was subnmitted for anal ytical analysis?
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Isn't that in the table?
It could be. But we are |ooking at the
| ogs and tal king about PID. Do you want --
Ckay. Wiy don't we go to the soi
analytical table in that report.
Okay. It looks like that is Table 2 in the
Phase 1 report. And there are soil results
for some, but not all of the holes. The
depths of the soil sanples appear to be
conposite of a five-foot interval ranging
fromfive feet below grade to ten feet
bel ow gr ade.
Isn't that where the groundwater was at the
time of the investigation?
Based on the boring | ogs we were just
| ooking at, the depth to the water, |
believe, was approxi mtely six. But let ne
doubl e-check that. Let ne find that again.
MS5. READ: | think you m ght have
gone past it.
THE WTNESS: Did | go past it?
Ckay. At least on A and B, which were the
two we were tal ki ng about, groundwater

el evation six feet, groundwater elevation
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six feet, groundwater elevation -- it all
| ooks |like we have a totally flat
groundwat er table. Everything is -- Oh,
no. Everything is six feet, with the
exception of DCW1 where it was seven feet,
DCW 2 was at seven feet, and DCW 3 was at
seven feet.

Can you go to page 20 of the report. What
table is shown on page 207?

On page 20, under Section 9.1, Geo Probe

I nvestigation, there is groundwater

el evation data in Table 1.

And what does that table represent? Wat
is the purpose of that table?

Well, | can tell you what a typical
groundwat er table is. But w thout going
back through the report, | amnot sure
exactly how you use it here.

In a typical investigation, the
pur pose of a groundwater elevation table is
to get data from which you can derive
hydr ogeol ogic flow i nformati on for
groundwat er flow direction.

Al right. But isn't it to determine the
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depth to groundwater as well? Isn't that
i ke the fundanmental purpose of providing
t he data?

It -- typically, the data is used for
further evaluation. The data on itself may
or may not be useful.

Now, on page five of your rebutta
testinony in Exhibit B-61 you stated on
page, page, rather, you stated at Lines 9
t hrough 11 --

Excuse ne. On which page?

Fi ve.

Ckay.

Exhi bit B-61, page five, Lines 9 through
11, you stated that M. Decoul os never
provi ded i nformati on about the depth to
groundwater in stormdrain inverts, didn't
you, or on the date of the PID readi ngs? |
amsorry. |s that correct?

The, the -- the sentence says,

"M . Decoul os never provided infornation
about the depth of groundwater and the
stormdrain inverts including on the date

of the PID readings."
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I's that an accurate statenent?

| believe it is.

But didn't | provide the depth to
groundwat er right here on page 20 in one of
ny nunerous reports, as in many of ny
nunerous reports?

Well, yes, you did. However, the state --
the sentence and the statenent | nade in ny
rebuttal testinmony is that you never

provi ded the depth to groundwater and the
inverts on the same date. And | don't see
any reference to inverts on this table.
Doesn't it say "including on the date of
the PID readings"?

It -- again, ny testinony says depth to
groundwat er and the stormdrain inverts.

It is not either/for. It is groundwater and
invert data. And what | was trying to get
at is, and | think it was in ny direct
testinony, one of the key pieces of
informati on which | believe was m ssing or
not properly, if it were evaluated, not
properly described in your reports is what

is the interaction between the groundwater
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tabl e and the storm pi pe over tine.
Did you say "over time" in any of your
pre-filed testinmony?
| said "including on the date of the PID
readings," so | inferred over tine.
I have Exhibit B-41 up on the screen
Yes.
Figure 2. Can you tell nme what this figure
shows?
That figure shows two cross sections, a
cross section, | believe it is -- is this
the one that is AA and BB, yes. And this
was from | believe, a document subnitted
to the Department at the end of 2004. Was
it December? And it was after the
Departnment had directed it to be prepared
on several occasions.
And doesn't this information depict the
depth to groundwater in relation to the
stormdrain inverts?

THE WTNESS: | -- if | can --
will answer yes on a -- as long as | am
allowed to elaborate a little bit.

HEARI NGS OFFI CER: Yes.
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One of the key points that | have tried to
make throughout is the depth to groundwater
and whether it is touching the stormdrain
pipe. And where it may touch the storm
drain pipe in front of or downgradi ent of
the gas station is really the crux of the
guestion here.

If the groundwater with NAPL is in
contact with the pipe, then there is
potential for the pipe to be contam nated
by that NAPL. |If the stormdrain systemis
i nstal |l ed above the water table the entire
extent, then the NAPL rel ease did not cone
frommgration on the water table because
it never would be a pat hway.

This particular diagramis the
first attenpt to give a cross section. It
does show that the water table up at AAis
in contact with the pipe, but the water
table elevation data is not provided on the
figure. More inportantly, although it is
i ncluded by reference, | think, |I can't
quite see it, it says June sonething '03,

the invert el evations have never been
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supplied in any report that | am aware of
that ties themback to a reference point
that is also the sane reference point used
by or for evaluating groundwater. So there
is on a figure, and it nmay be what

M. Decoulos is trying to pick up now that
shows the invert at a particular depth, but
that is only below the rim That is not
with reference to a benchmark data point
that you can then conpare the depth to the
bottom of the pipe to where the depth of
groundwat er is.

The other thing that is
interesting, if you would stay where you
are, here the --

HEARI NGS OFFI CER: Just for
pur poses of the record, M. Decoul os, stop
flipping back and forth, please.

MR, DECOULCS: | am sorry.

HEARI NGS OFFI CER: For purposes of
the record, we are |ooking at what?

MR, DECOULCS: Exhibit B-41, Figure

HEARI NGS OFFI CER: Ckay. Go ahead,
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M. Luhrs.

THE WTNESS: Ckay. So according
to this --

M5. READ: | amsorry. | believe
it is Figure 2. | apol ogi ze.

THE WTNESS: No, no, no.

MS. READ: | apol ogi ze.

THE WTNESS: So for exanple, the
benchmark on this figure is assuned 100
foot. GCkay. The invert depth is 5.88
feet. There is a 95-foot different that
you can't reconcile.

M. Decoul os never took the invert
el evation, tied the rimto the benchmark,
and then did the same thing for the
groundwater levels. And that is key data
and this is only at one point. Really, you
have to do it along the length of the pipe
as if you can determne the incline of the
pipe. But then the last thing is is the
depth to water changes over tinme. |f you
go back and you | ook at when we had primary
i npact evidenced at the stormoutfall, it

was really in the springtine. It was My,
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March kind of. It is when water tables
were high. That would suggest to nme as a
hydr ogeol ogi st that the NAPL that was
present in front of the gas station and
t hat has been docunented fairly well here
woul d rise during high water table tines.
When there is a lot of groundwater, it is
not uncomon for groundwater to fluctuate
several feet. Wen that woul d happen, you
woul d have NAPL bei ng present at the pipe
level in front of the gas station
potentially. |If you | ook at other tines,
M. Decoulos referred to a second set of
PID data, and I think if you | ook at that,
those are all ND's, all zeroes. That was
at the fall. Fall is typically a | ow water
table period. The odds of the water |evel
being at that pipe |level are nmuch |ower. |
woul dn't necessarily expect the sane
i mpact .

And that is what | was trying to
say in ny direct testinony and also get to
here in ny rebuttal is | would have liked

to have seen, and | expect to see it as a
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standard of care in the profession, a very
accurate series of data points tied to a
single reference that you can then nmake a
compari son

M. Decoul os had a groundwater
| evel sanple collected in June of '03, then
again not for an entire year, never has
invert data tied to a benchmark; and yet,
we see a cross section that infers things,
but you can't say whether it is accurate
because you can't tie it together. So |
don't know whet her that cross-sectional
depi ction, which canme only after being told
several tinmes to produce it, has any
validity in docunenting whether NAPL did or
did not get into the pipe.
Ckay. M. Luhrs, have you ever conducted a
| evel survey or any type of field survey in
the field?
I amnot a civil engineer, nor aml a
certified surveyor. | have worked with
some survey equi pnent, but | have never
used it for data in a report. | have

al ways hired a certified surveyor and used
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their data.

Are you aware of what the purpose of a
benchmark is?

Vell, there are two primary types of
benchmarks in nmy layman's term Again, |
am not a surveyor, nor do | pretend to be.
Benchmar ks are used by the U S. CGeologic
Survey to represent known el evations at
certain points. They are often on
nmount ai nt ops, corners of roads, etcetera
It is very comopn in an environnmenta

i nvestigation, because the distance to a
known USGS survey may be a mile or two mle
away, to use a known reference point on a
site that is constant and tie al

el evations to that point. Sonetinmes it is
the bolt on a sign or sonething that isn't
goi ng to nove over tine.

Isn't the purpose of a benchmark to
establish vertical control to allow either
an engi neer, surveyor or contractor to go
back to that point and to continue to
reference it to nake sure that all current

and future neasurenents are all linked to
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t hat same benchmar k?

And that is what | am sayi ng we never have
with the invert data. There is never an
invert data reported in the approxi mate
100-foot range, we know it is going to be
five, six feet below that, whatever. But
the only reference we have for the invert,
and again at the bottom of the pipe is so
important in this evaluation, all we have
is that one reference to it on a figure
which | think is 5.88. So that is not tied
to the benchmark which is 100.

How can you nake that determnation? Isn't
that the whol e purpose of preparing that

pl an and cross section is to tie it

t oget her ?

Absolutely. And what is typically done in
my experience is on a cross section,
because this is all reference that roughly
the 90 to 100-foot depth range, is those
data would be put on -- normally, you would
have wells that are being used to evaluate
the groundwater at this, within the cross

section or other known reference points.
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There is no data on this figure to
say whether this invert is at 93 feet, 94
feet or whatever. And there are no
groundwat er levels on wells witten on this
either, and nor did | ever see it in a
table in any of the reports submtted to
t he Departnent.
Doesn't Section AA on Figure 2 call out
that the groundwater table was established
based on an el evation readi ng on June 12,
2003?
It says that. But there is no data on this
figure to show whet her the depiction of
that one line which goes through a single
point DCW?2 is accurate. You are show ng
that it appears to be at |east a one-foot
difference fromthe left side to the right
side in the groundwater table here. Wat
is that based on? There is no data to
support that, nor is there any data to
support that the groundwater table at the
| ocation of the invert is at the bottom of
the pipe, halfway up the pipe or half a

foot below the pipe. There is no data for
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t hat .

Can you go back to Table 1 in the Phase
report?

Absol ut el y.

And what is the date of the groundwater

el evati on gaugi ng that took place?

June 12, 2003.

Don't you think |I would have used that data
to generate this cross section?

I think you did use that data

But you just said you didn't know where the
data came from

For the invert. You have one reference
point on this figure that ties back to
data. At DCW2, there is a groundwater
depth of 5.79 on this table.

Ckay.

The reference el evations on these figures
are between 80 and 100. There is no --
there is only one point where you have any
data on your figure tied to this table and
that is at DCW2. | can assume or | am
assum ng that you put that water table

through that well at that |ocation because
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sonehow 5. 79 feet bel ow surface was tied to
an el evation known at the top of the well
and cross referenced back to a benchmark of
100 feet, and | don't know where you get
the depth of the stormdrain. Again, there
is no-- there is no invert data here in
this table and ny rebuttal testinony
specifically says --

Wait a minute. |In which table?

Tabl e 1.

Ckay. No invert. But the purpose of Table
1 is to provide groundwater elevation,

isn't it?

That is correct, that is correct. But what
I amsaying in my rebuttal testinony and
what you challenged me on, sir, is that

M. Decoul os never provided information
about the depth to groundwater and the
storminverts, including on that day. So |
amsaying it is not just groundwater data |
would like to see. | want to see an
evaluation that ties the invert level to
the groundwater level, and not really just

on one date, you should have this
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eval uation over the period of tine both in
| ow water table and high water table so
that you can then start to reconcile

whet her or not the discharge at the storm
drain, which the Departnment clearly feels
is connected to the rel ease of the
free-phase NAPL, fromthe diesel, are tied
or not. And that is not here.

HEARI NGS OFFI CER: M. Decoul os, it
is al nost one o'clock. Are you planning to
finish up?

MR, DECOULCS: Yes. | amjust
trying to nove into the next phase of
guestioni ng here.

Now, on page five of your rebutta
testinony you tal ked about the |ocation of
the PID readings and the depth of
groundwat er and the stormdrain inverts.

Do you have idea as to why |
pl aced the boring | ogs and groundwat er
wells where | did as shown in the Phase
report and also in my initial submssion to
the Departnent, the existing site plan from

the I mredi ate Response Action Status Report
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of June 2003, which is Exhibit B-21? So ny
guestion, again, is if we look at the
borings that were advanced that are shown
in the Phase | report, let's go to the IRA
Status Report, Exhibit B-1.

The June ' 03, okay.

June '03, yes. Now, the figure that is in
this report which is referenced as Figure 3
-- | amsorry -- Figure 4 --

Okay. Just give ne a second to get to that
figure. Yes.

That was the figure that becane Chal k No

1. And it showed my initial boring

i nvestigation to establish the NAPL from
around BP5RR.

Do you have any idea why | put the
borings in along the outside of the storm
wat er coll ection pipe, why they were so
close and why they ran in a linear fashion
along the stormwater collection pipe?

I can only assunme. Again, | can't speak to
what your thought process was. | would
assure that the wells located or the

borings, | should say, |ocated between the
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stormwater line and the renote fill line
were done in an attenpt to determ ne where
NAPL mi ght be |ocated. But again, that is
just --

And why would | put them al ong the
exterior, in such close proximty to that
15-feet reinforced concrete pipe?

Again, | can't speak to exactly what your

t hought pattern was.

Ckay. Isn't it true that when a storm

wat er coll ection systemor any type of an
underground utility systemis put in place,
that a contractor |likes to provide pervious
backfill to make his job of tanpering and
setting that utility line in place easier
and al so hold up over tinme?

It is.

And isn't it true that the Departnent has
di scussed in various policies that pervious
backfill of underground utilities can act
as a preferential pathway?

Absol utel y.

And when | talk about a preferential

pat hway, could you just explain for this
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forum what that nmeans and --

HEARI NGS OFFI CER: W know what a
preferential pathway neans, M. Decoul os.
Thank you.

MR, DECOULGCS: Ckay.

Now, on page eight of your rebuttal
testinony at Line 9, you tal k about sone
facts, four facts actually.

Wait. Gve me a second. Just let me read
the question first.

Yes.

Ckay.

So you tal k about four facts. One, there
is diesel; two, it was observable and
nmeasurable in one well and then in a second
well; three, only one round of PID

readi ngs; and four, NAPL at the end of the
stormwater outfall. |Is that correct?
Those are referenced here, yes.

And isn't it true that we have detern ned
that there is clearly nore than one round
of PID readings that were nmeasured? Isn't
that correct?

There were, yes. There was at |east one
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other set that was provided to the Board.
It was never provided to the Departnent in
reports.
But you had that in your possession prior
to this testinmony, didn't you?
| did.
Now, when you tal k about on Line 9 and 10
about the exact pathway of nigration may
not be known, what | amtrying to do here
is to understand what pathway you think the
di esel NAPL could have taken to run to the
stormwater outfall and create such high
concentrations of petroleumconstituents at
that outfall

Do you believe that that seasona
fluctuation of groundwater that you
described earlier as it intercepts that
storm water collection pipe could have |ed
to the large petrol eum concentrations found
at the outfall?
| do.
And so it is your testinony that that
seasonal interception of NAPL, by that

15-inch reinforced concrete pipe, created
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that Iimted amount of tine of
i nterception, caused that significant
cont am nati on?
I -- | think you are m scharacterizi ng what
I just said. | said | think it is very
possible. | didn't -- I amnot in a
position to opine that because |I don't have
the data that | would |like to have before |
could nake that opinion. It is a
hypothesis and | think it is a very likely
scenari o.
Now, in the information | gave to the Board
| tal ked about, and this is on January 30,
2008, this is the conplaint review team
The same letter that we tal ked about a
coupl e m nutes ago.
Yes.

HEARI NGS OFFI CER: Wi ch exhi bit,
M. Decoul 0s?

MR DECOULCS: RR-40.

HEARI NGS OFFI CER: Thank you.

M5. READ:. It is right here.

THE W TNESS: Thank you.
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You had asked for some information at our
nmeeting, and the first order of infornmation
that | gave you was the stormdrain
i nspections for Eagle.

Don't you think that, with these
five observations that were nade, | woul d
have seen sone indication either through a
sheen or a PID response that there would
have been sone significant contam nation at
an outfall caused by the storm water
col l ection systenf
Vell, | think that there was data to that
extent. | think the May 16th data that you
did with the Departnment showed clearly that
at DVH -- the one in front of 133, three,
four, | think --
Yes. DWVMH3 is the drain nmanhole in front
of 133 Main Street.
Ckay. That DvH 3 had PID, had 27 PPM and
there was a sheen seen or NAPL seen, |
forget actually how it was characterized,
at that location. And that is on the sane
date that we had oil discharging at the

pi pe, based on the photographs in the
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direct testinony by others.
And so how do you -- so you are referring
again to DVH 3, which | am pointing at on
Exhi bit B-30.

How do you think the di esel NAPL
which was in front of the building at 131
Main Street, how does the di esel NAPL get
to that drain nanhole? Yes, how does it
get there? What is the pathway?
Wll, | can't say what the pathway is.
What | can say is that it is not uncomon
in investigations into groundwater, and
particularly with NAPL flow, that you have
very very discrete preferential channels
that are related to the way the sedi nents
were originally deposited.

| have seen a nunber of
i ndications or sites where NAPL will
m grate through a very very thin half inch
seamor a fairly narrow m cro channel of
where there was a stream deposit of a
sedinment and there was a little bit nore
coarse material. Wat | amsaying is there

was probably something like that or a
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general seeping fromthe rel ease area, and
again we don't know whether it was near the
tank or near the fills or in between, along
the water table and it flowed with the
water table until the water table canme into
contact with the pipe, at which point it
woul d have entered either at one of the
bel | collars because npbst of the storm
drain systens are | oose-jointed concrete

pi pes dependi ng on the age, and | think
this one is concrete, or cracks in the
concrete. And a careful visual inspection
along that entire I ength of pipe would
probably be the npbst sinple way to
determine if that was indeed happening.

So where do you think there might be bel
collar interception or |oose-jointed cracks
in the concrete along that pipe that would
act as a pathway for the diesel NAPL to get
to DMH 3 and further downgradient,
sonewher e between DVH 3 and DVH 2 or

bet ween DMH 1 and DWVH 3?

I would, | would like to say that that

entire length between one and three, well,
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you may not have to go all the way up to
three, but maybe to where that 147, that
nunber 147 is represented to your |eft
right along the road, keep going, keep

goi ng, keep going, right there, nmaybe
because that is far enough upgradi ent. But
I would like to see a careful evaluation
fromthere down to deternine where it nay
be coming in.

The where do | think the bel
collars were for where the pipes were
jointed, along that entire | ength dependi ng
on the length of the piping that was used
to construct it, so you woul d have every
ten feet or so a collar. Again, |engths
are going to be dependent on the
manuf act urer and everything el se.

As to where cracks could have been
in the pipe that could have allowed NAPL to
enter, it is an old stormdrain. It is
underneath the road. You have testified
that there was significant truck traffic
around. | don't know. Wthout an

i nspection, you couldn't detern ne whether
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that pipe is cracked. And | think where it
enters, again, like | said earlier, is
goi ng to be dependent on the depth to
groundwat er and where it is intercepting
the pipe. The point of entry may change
over time depending on fluctuations in the
wat er table.
Wul dn't DVH 2 be a perfect point to see
whet her or not there are any bell collar
failures or |oose-jointed cracks in the
concrete that woul d have, that di esel NAPL
coul d have entered into in front of the
building at 131 Main Street and then
mgrated down to the stormwater outfall?
I am not sure how you can say that. | am
not -- | amnot sure when you | ooked at
that picture, that is a five foot deep
5.88 to the invert, according to the
figure. And unless soneone goes in and
visually inspects it, you are |ooking at an
extrenely small portion of the pipe from
road | evel .

So yes, you could enter that pipe.

You could do a video canera run fromt hat
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pi pe. You nmay even be able to put in sone
other nethod to do visual inspections,
maybe with mirrors and bright |ights.

Maybe you coul d see sonme short distance up
the pipe. But you are not going to inspect
that pipe other than at that one |ocation
by openi ng up that manhol e.

I am not asking you for you to inspect the
pipe. | amasking for you to use that
manhol e. Wy can't you use that manhole to
see a significant amount of diesel running
inside that pipe on its way to the outfall?
You could if the diesel were entering above
that. |[If the diesel were entering bel ow
that, you would not see it.

How is the diesel going to enter bel ow the
pi pe? How does it enter the storm water
col l ection system bel ow t he pi pe?

Gradient wise. | amsorry if | wasn't
clear. |If the diesel was entering that
stormwater drain south of that |ocation,
you would not see it at that location. |If
the diesel was entering north of that

| ocation, you may see it entering that
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| ocati on.

HEARI NGS OFFI CER: M. Decoul os,
how much | onger do you have?

MR DECOULCS: Yes, | think I am
just about done. This is it, the |ast
guesti on.

HEARI NGS OFFI CER: Ckay.

So is it your testinony that the NAPL coul d
m grate underneath this drai nage manhol e
structure, go past, underneath it,

under neath the drain manhol e structure, and
then enter into a pipe, a bell collar or

| oose-jointed cracks in the concrete
sonmewher e between DVH 2 and DVH 3?
Absolutely, | amsaying that. And, and the
way you said that, | think, is slightly
different. | said |loose joints or cracks.

I amnot saying that the crack is only at a
joint. A crack could actually occur any

pl ace al ong the I ength of a pipe.

But wouldn't -- if, if this, what you are
suggesting is correct, wouldn't the wells
that were i medi atel y advanced to

i nvestigate BP, diesel NAPL and BP5RR
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woul dn't Wells DCW1 and DCW?2 identify
NAPL at a depth below the invert, below the
pi pi ng bed?

They may or they may not. Again, it
depends exactly how the NAPL is noving
towards the pipe and whether it is in the
backfill or not. | think, and again

woul d like to go back and doubl e-check, but
I think if you |l ook at your boring | ogs,
your wells were not installed in the
pernmeabl e backfill along the pipe. You
were off a little bit of distance. And if,
if you have -- you could be a foot away
fromit or two feet away fromit in a tight
sediment and it could be nmoving in the
permeabl e backfill of the pipe.

Agai n, groundwater can be fickle
inthe way it is flowing. It wll
preferentially flow al ong any pat hway t hat
has a hi gher perneability.

And then again, if you | ook at the
results, both fromthe PID, fromA and B,
compare that with the analytical results

for A and B, we see increasing
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concentrations of diesel conpounds as we
nmove downgradient. You go a little bit
further downgradi ent --
To what point?
To, well, between A and B first is what |
sai d.
Ckay. DCA and DCB?
You see increasing concentrations fromthe
PID as you go fromnorth to south. And
t hen when you | ook at the anal ytical data,
you see increasing concentrations fromthe
north to south. Look at the --
But excuse ne.
Let nme finish, please.

HEARI NGS OFFI CER: One person at a
time. Let himfinish, M. Decoul os.

MR, DECOULCS: Sorry.

THE W TNESS: You | ook at the
| arge amount of product in 5RR, up to six
feet of product, just a short distance off
the pipe, and then you | ook at we know NAPL
is nmoving in this area and we know t hat
because really there are two points. First

of all, at 5RR, when you evac it, it cones
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in the area.

HEARI NGS OFFI CER: Let him fini sh,

M . Decoul os.

MR, DECOULCS: | amsorry. | am

sorry.

THE WTNESS: The second piece of

evi dence that clearly shows that NAPL is

mgrating in this general area is when you

installed DCW1, you didn't see gross

contam nation. Yet, on | forget, it mght

be a year later, you' ve got LNAPL in that

well. Let's just keep it at NAPL. W

don't even need the L. You have NAPL in

that wel | .

Now, we might say, well, it took a

year to get there. So the contrary point

woul d be there is no data between June of

'03 and June or July of '04 when that was

di scovered. So | don't knowif it was

there two or three days |ater,

one week

|later, one nonth |ater, or etcetera,

etcetera, etcetera. So but we do know t hat
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NAPL is nmoving in that area i mediately
adj acent to the stormdrain.
Ckay. So you said that we know NAPL is
nmovi ng because it wasn't apparent when
DCW1 was installed and then a year |ater
it did becone apparent.

But at sone point doesn't this
di esel NAPL extent reach a point of
saturation, particularly since the source
of the rel ease was elininated?
| amnot -- | amnot sure | follow your
questi on.
Wiy doesn't the LNAPL -- why doesn't the
NAPL show up in DCW2?
Again, like | stated earlier, it is so
i mportant to understand the depth of the
pipe with respect to the groundwater
el evati on and where we have NAPL. And that
is sonething that has been mssing in this
entire report and it is something that we
tal ked about in the site visit and as wel |
during our interviews on a nunber of tines
and it is in ny testinony.

The place where it is coning in,
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you would only see it at DVMH2 if it is
coming in north of that location. If it is
coming in south of that |ocation, even by
ten feet, you would not necessarily see it
in that manhol e access point.

HEARI NGS OFFI CER: Ckay. Let's
wrap it up, M. Decoul os.

MR DECOULCS: Yes. That is it. |
have no further questions. Thank you.

HEARI NGS OFFI CER. Ms. Read, do you
have anyt hi ng?

M5. READ: | would just like to
review my notes quickly. 1 think | have
just one, a couple of questions.

REDI RECT EXAM NATI ON
BY M5. READ
The testinony you have gi ven about NAPL
being in contact with the storm pi pe, would
t he same be true of dissolved
concentrations in the groundwater should
the groundwater be in contact with the
stormdrain pipe?
Absol utely, the same would be true if, if

the concentrations were at the water table.
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MS. READ: | don't have any ot her
guestions.

HEARI NGS OFFI CER. Ckay. Thank
you. kay. Thank you, M. Luhrs.

THE WTNESS: M pl easure.

MR, DECOULGCS: Thank you,

M. Luhrs.

THE W TNESS: Thank you.

(Wtness excused.)

HEARI NGS OFFI CER: Wl |, that
concludes M. Luhrs's testinobny and it is
time for lunch. So why don't we take a
hal f-hour lunch break. |s that acceptable
to everyone?

MR, DECOULGCS: Yes.

HEARI NGS OFFI CER: Ms. Read, is
that acceptable to you?

MS. READ: Yes. Although | find a
hal f hour, although | suggested it, to be
exceedi ngly short. Maybe if it could be
along the lines of 40 ninutes.

HEARI NGS OFFI CER: That's fine. W
will do 40 minutes so we wi |l be back here

at ten of. How does that sound?
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is fine.

HEARI NGS OFFI CER: Ckay.

(Brief recess.)
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AFTERNOON SESSI ON
HEARI NGS OFFI CER: W are on the
record after a lunch break and M. Bosen is
in the witness chair.
Sir, could you please state your
name for the record.
THE W TNESS: Theodore L. Bosen.
HEARI NGS OFFI CER: And do you
promise to tell the truth, the whole truth
and not hing but the truth?
THE WTNESS: So help nme CGod, |
do.
HEARI NGS OFFI CER: Thank you.
M. Decoul os, you can begin with M. Bosen.
THECDORE L. BOSEN,
DI RECT EXAM NATI ON
BY MR DECOULCS:
M. Bosen, Exhibit R 1 is pre-filed direct
testinony that you filed in this matter.
Do you affirmthat that testinony is your
testinony in this matter?
Yes.
MR DECOULCS: | don't have

anything else. M. Jones, is that it?
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HEARI NGS OFFI CER: And do you adopt
that testinony as your testinony here
t oday?

THE WTNESS: Yes, | do.

HEARI NGS OFFI CER. And of f the
record Ms. Read indicated that she didn't
have any questions for M. Bosen. Is that
correct, Ms. Read?

M5. READ:. That is correct.

HEARI NGS OFFI CER: Ckay. M.
Bosen, thank you for appearing today. Your
job is done.

THE W TNESS: Thank you.

MR, DECOULCS: Thank you, Ted.

THE W TNESS: Thank you.

(Wtness excused.)

HEARI NGS OFFI CER: M. Decoul os,
you can call your next wi tness.

MR, DECOULCS: Richard Doherty.

HEARI NGS OFFI CER. Good afternoon,

THE W TNESS: Good aft ernoon.

HEARI NGS OFFI CER: Coul d you state

your name for the record, please.
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THE WTNESS: Richard Doherty.

HEARI NGS OFFI CER. And do you
promse to tell the truth, the whole truth
and not hing but the truth?

THE WTNESS: | do.

HEARI NGS OFFI CER: Thank you.
M. Decoul os.

Rl CHARD DOHERTY
DI RECT EXAM NATI ON

BY MR DECOULCS:
M. Doherty, you filed pre-filed direct
testinony on this matter which was
identified as Exhibit R-6. Do you adopt
this testinony to be your true and accurate
testinony in this matter?
Yes.
Do you have any changes that you would like
to make?
Not at this tine.

MR DECOULCS: No further
guestions.

HEARI NGS OFFI CER: And Ms. Read.

CRCOSS EXAM NATI ON

BY M5. READ:
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Good afternoon, M. Doherty.

Good afternoon.

Did you -- have you visited the Eagle Gas
site that is at issue in this case?

Yes.

And in your review of your docunents, of
the docunentation in this matter, did you
al so revi ew t he phot ographs that

M. Decoul os has posted on his website of
the site?

I remenber |ooking at them \Wether | have
| ooked at every single one of them
honestly don't renenber.

Mm hmm  On page three of your testinony
you are discussing that this is where you
begi n your enuneration of the Iines of

evi dence that supported M. Decoul 0os's
concl usion that the contamination at the
outfall to South Meadow Brook ori gi nated
fromthe surface water run off fromthe
Eagl e Gas property, and you describe the

i npact to South Meadow Brook as manifesting
itself as a visible petrol eum sheen on the

wat er surface.
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And I wonder if M. Decoulos could
bring up Photograph No. 20. Wuld it be
accurate in your opinion to describe the
substance on the surface of the outfall to
the extent that you can see it -- | don't
know, M. Decoulos, if you could renove the
caption or hide the caption.

MR DECOULCS: | can zoomin. |
think after a while the caption wll
di sappear.

MS. READ: Zoom ng doesn't help
because it points to the edges of the
phot ogr aph.

MR, DECOULCS: | can nove it if you

want. | can zoomin and nove, for
instance. No, | can't go beyond that
capti on.

From what you can see around the caption --
and maybe, if you would, maybe we should
stop manipulating it and maybe the caption
wi || di sappear.

From what you can see of the
substance on the surface of the water at

the outfall at the tine that the site, the
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sheen was identified, is it your opinion or
is it your testinony that it would be
accurate to describe that substance on the
surface as a sheen?

Wl 1, you are asking ne to make that

j udgnent based on a photograph. But, but

if your point is that there is also sone

kind of oil enulsion here, | would agree
with that.
And woul d that -- does the enulsion in that

phot ograph, is that consistent with any
sheen found in the catch basin downgradi ent
fromEagle Gas that M. Decoul os asserted
was the source of the contam nation at the
outfall?

Now, to the best of ny recollection, |
don't recall emulsion being seen at any of
t he upgradi ent |ocations.

M5. READ: And M. Decoul os,
wonder if you could nove to Photograph No.
44,

The caption on this photograph are the
outfall conditions on June 3rd of 2003, at

| east approxi mately a couple of weeks after
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the sheen was first discovered.

Is it accurate in your viewto
descri be the substance that is on the
surface of the outfall as a sheen?
| amfinding it difficult to characterize
it based on this photograph. | see a bunch
of --

MS. READ: Well, maybe we can nove
to the followi ng photograph, please.

In the photograph, the substance in

Phot ograph No. 45, which was on the sane
date, June 3rd, 2003, would it be accurate
to characterize that substance as a sheen?
I -- 1 would nake the sanme coments that
you have got sonme, sone emulsified oil in
there too. | amnot saying that there is
not a sheen there also. But yes, |
basically give the sanme response

Mnhmm  And was there ever any tine at

whi ch you observed a simlar emulsion in
the catch basin downgradi ent fromthe Eagle
Gas Station, which | believe has been

mar ked as Catch Basin No. 3?

MS. READ: Sorry. | amnot close
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enough to --

MR, DECOULCS: | amsorry. Which
catch basin are you referring to?

M5. READ: The catch basin in front
of nunber 133 Main Street.

MR DECOULCS: That is Catch Basin
4.

Catch Basin 4, downgradi ent from Eagl e Gas,
did you ever observe any or see any

phot ographs of any substance simlar to

t hat substance in Catch Basin No. 4?

HEARI NGS OFFI CER. Can | interrupt
for a mnute? 1Isn't it Catch Basin 3 that
is immediately downgradi ent of Eagle Gas?
Am | wong about that?

MR, DECOULCS: Yes, you are w ong.

HEARI NGS OFFICER: It is Catch
Basin 4 that is inmediately downgradi ent?

MR DECOULCS: Catch Basin 4 is the
first catch basin downgradient.

HEARI NGS OFFI CER: Ckay. Thank
you.

THE WTNESS: And if | may, it is

Drai nage Manhole 3 that connects to Catch
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Basin 4
MS. READ. (kay.
And have you, have you been shown any
phot ographs or other evidence to show you
that a substance sinilar to this substance
in the Catch Basin No. 4 or Drain Manhol e
No. 37
Assuming you are referring to the emul sion
I do not recall any photographs like that.
M5. READ: And just if we could go
to, let nme see, Photograph No. 58.
This begins a series of photographs that
was taken by MassDEP at the outfall on
March 11, 2004.
Have you seen these photographs
previously?
MS. READ: WMaybe we could run
t hrough themand | could al so show you sone
printouts.
MR DECOULCS: To which nunber?
M5. READ: Nunbers 58 to 62.
I | ooked at so many photographs. \Whet her
have seen these before, | honestly don't

recal | .
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Wuld it be accurate in your opinion to
descri be the substance that we are seeing

i n Phot ograph No. 62 here as a sheen?

I amnot saying there is not a sheen there,
but there certainly is an enul sion there.

I will agree with you on that.

Is it accurate to say that an oil enul sion
on the surface of water would, could be
caused by liquid, excuse ne,

non- agueous- phase |iquid, which we are
referring to here as NAPL?

Enmul si ons can have several causes. They
are very conpl ex phenonenon. | don't know
that | feel confident saying that that is
t he cause of the enul sion.

But would this, is it possible that NAPL
woul d cause an emul sion on the surface of
water if it were leaking into a stormdrain
that had sonme water running into it?

I think it is fair to say it is possible.
And do you think it is likely that an
enmul si on woul d be caused by the action of
water in a stormpipe into which NAPL was

| eaki ng?
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| don't think I -- 1 amnot willing to go
that far.

HEARI NGS OFFI CER. Wl l, let ne ask
you this, M. Doherty. If, if, if NAPL
were -- let's assunme that NAPL were
rel eased into the stormdrain and by any
cause, whatever the cause nmay be.

THE W TNESS: M hmm

HEARI NGS OFFI CER: And it ended up
at the outfall, hownight it appear? Wuld
it be appear as an emul sion?

THE WTNESS: Wll, once it goes
into the stormdrain, it is going to mx
with whatever is in the stormdrain.

HEARI NGS OFFI CER:  Mm hnm

THE WTNESS: So that mxing could
cause an enulsion to form You could just
see, dependi ng on how nuch was spilled, you
could see a thick black liquid, you could
see a sheen.

HEARI NGS OFFI CER: M hmm

THE WTNESS: It could occur in a
nunber of ways.

HEARI NGS OFFI CER: Mmhmm  Ckay.
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Thank you.

And in Photograph No. 62, there is a brown
liquid that is on top of a lighter colored
liquid which | think is what you are
referring to as the emulsion, the emul sion
being the light.

Do you see that there are two
different colors in that substance on the
surface?
| see the shades of tan that you are
referring to.

Yes?

Yes.

And there are sonme |lines of darker material
on the top of the lighter tan?

Now, are you tal king about what is on the

| eft side of the photo?

Yes, for now.

Ckay, | see what you are saying

I's that petrol eum product in your opinion?
I amnot confortable giving an opinion
based on that photograph as to exactly what
that is.

Is it a formof oil?
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Sane response.

And but it is true, isn't it, that all of
the material that we are seeing in this
phot ograph woul d be consistent, is part of
what you are term ng an emrul sion, correct?
I wouldn't say it's all an enulsion. And I
ama little unconfortable with this because
| feel like | am being asked to read a | ot
into a photograph. But, but |ooking into
that and based on ny experience, | would
say there is an enulsion there. As to

whi ch part of the picture is an emul sion,

it is just sort of splitting hairs there,

t hi nk.
I don't mean to -- | amnot trying to be
overly restrictive. | guess | wll just

ask is it fair to describe all the material
that we are seeing there as an enul sion?

I would say no, | think there is probably
sone water in there.

Ckay. And where do you think is the water?
Well, certainly, | would expect it would be
bel ow what we are seeing on the surface

the darker area closer to the right side of
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the picture, but I amnot really sure what
that is. |Is that water? It is hard to
tell fromthe photograph.
Ckay. That is fair enough. Have you seen
any photographs of the Catch Basin No. 4 or
Drai n Manhol e No. 3 that include any
material visually simlar to the nmateria
i n Phot ograph No. 627
| don't recall any photos like that.

M5. READ: | would like to nobve to
Photo No. 139, please.

MR, DECOULCS: Sorry.

M5. READ: Thank you.
Wuld it be accurate in your viewto
descri be the substance on the surface of
the outfall in this photograph as a sheen?
Fromthis photograph -- it's hard to see a
sheen from a photograph. You have to be
there, | think. Once again, | agree that
you have got sone kind of enul sion present
in this photograph.
Okay. And rather than ask you this for
every photograph, is it fair to say that

you have not seen a photograph of either a
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Drai n Manhol e No. 3 or Catch Basin No. 4
that includes an enul si on?

Yes, there is no photo like that that | can
recal | .

You said just a nonent ago that it is hard
to see a sheen in a photograph. [Is that
correct?

| did say that.

MS. READ: M. Decoul os, do you
have enough famliarity with the
phot ographs to know where the photograph of
Drai n Manhol e No. 2, photographs of Drain
Manhol e No. 2 are?

MR, DECOULGCS: Yes.

MS. READ: Thank you. | amsorry.
O the interior of Drain Manhole No. 27?

MR DECOULCS: The first shot was
Phot ograph No. 25.

MS. READ: Ckay.

MR, DECOULCS: You know, do you
mindif | give the witness a little
perspective and go to Photograph 24 first
so he can see?

MS5. READ: That is fine with ne.
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MR, DECOULCS: Thank you.
So this is the Drain Manhole No. 2 which is
in front of the Eagle Gas Station property.
And do you see a sheen on this, in this
phot ogr aph?
Do | see a sheen on the photograph? | -- |
can't tell fromthat photograph. | am
goi ng by what people said that were there.
M hmm  COkay. And you have testified that
M. Decoul os had reasonabl e basis for his
opi nion that surface runoff was the cause
of the petroleuminpacts found at South
Meadow Br ook.

But yet, is it your testinony that
a sheen froma surface runoff would persist
in the stormdrain systemfor over two
years and be observed on multiple dates
bet ween May 2003 and June 2005, as
contam nation of that nature at the outfall
t hat we have been observing in the
phot ogr aphs?
That a sheen would persist for two years,
is that what you are asking?

Yes. It is M. Decoulos's theory,
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concl usi on, excuse ne, that surface runoff
is responsible for the contam nation at the
outfall. And we have just reviewed severa
phot ographs and not all of the photographs
of the contam nation at the outfall

And ny question to you is, |
guess, first, the type of surface runoff
that M. Decoulos is anticipating is
surface runoff over the surface of the gas
station, correct?
That is ny understandi ng.
And is it your -- are you aware of any
evi dence of mmjor petrol eumrel eases during
the period that M. Decoul os was working at
Eagl e Gas on the surface of the gas
station?
There is reports of just housekeepi ng
practices. But a docunmented spill during
that time, | amnot aware of any reported
spill during that tine.
And are you aware of any reported spills of
di esel fuel during that tinme --
No.

-- on the surface of the --
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| am not.

And when you used the term "storm water
runof f", are you referring sinply to rain
wat er that flows across the surface of the
gas station and would be carried to the
catch basin?

I amnot limting it to that. If | -- |
did not intend that.

I amonly asking what you --

Ckay. It could be a spill. It could, you
know, | guess | am unconfortable
specul ati ng about how this got into the
Catch Basin No. 4. But you know, whether
it was a spill, whether it was runoff from
t hrough areas of poor housekeepi ng or
somebody washi ng something out, | just
don't know.

Wul d you expect that runoff through areas
of poor housekeepi ng woul d create the kind
of contamination that was visible at the
outfall in the photographs that we have
revi ewed?

Vel l, what M. Decoul os observed at the

outfall was sonmething that |ooked like it

CARCL A FIERIMONTE, CSR (781) 603-5221



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

425

had been going on for a long period of tine
so it may not have been one event, one rain
wat er event, but that conbined with smal
spills over a period of time, a period of
years, maybe, you know, | think it is
reasonabl e to conclude that that is what
you are seeing there, based together on the
other five lines of evidence that | discuss
in my testinony.

So | amtrying to -- | just want to be sure
that | understand the substance of your
testinony. And ny question is, is surface
runof f over the surface of the gas station
isit likely to persist over tinme? As it
enters the stormdrain systemand flows to
the outfall, is it likely to remain at the
outfall? And let us first, | guess, assune
that there are no boons there first.

It al nbst seens obvious that it is going to
continue to fl ow down the river, down the
br ook.

So by what -- but it is not -- so it is not
your testinony that surface runoff --

strike that.
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So your testinony is that it wll,
that surface runoff will flow out the
outfall and down the brook. Correct?

That is not to say it wouldn't | eave sone

i ndication of oil staining on the inside of
the pipe or staining the sides of the bank.
You coul d see indications of it, but I
think you are referring to is the sheen
itself going to just stay put there at the
outfall of the pipe. O course not. It is
going to flow down the brook.

And but you referred to sheen inside the
pipe. | guess it is just unclear to nme how
surface runoff is consistent with the
substances that we are viewi ng at the
outfall. And could you expl ai n what
mechanism-- well, first of all --

HEARI NGS OFFI CER: | have a
question for M. Doherty.

MS. READ: Sure.

HEARI NGS OFFI CER: M. Doherty,
what kind of -- and | apol ogi ze for
interrupting but before | forget this, |

wanted to ask this.
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What kind of surface water runoff
conditions would exist over tinme at Eagle
Gas to perpetually and continuously cause
the enmul sion to exist at the exit point of
that outfall? That is what | amcurious to
know.

THE W TNESS: NMm hmm

HEARI NGS OFFI CER: Because it
appears to nme that it did over a period, at
| east fromthe evidence thus far in the
record, that you had this perpetua
emul sion that existed at that outfall over
the period of two years.

What type of surface water runoff
conditions would lead to that, if you know?
And | don't want you to guess, but | am
just curious.

THE WTNESS: Yes. And | am
admttedly speculating here. It could be
that they wash out their garages and it
runs down the street to the stormdrain
Catch Basin No. 4. They could be routine
spills. They could be people filling up

their tanks and they wash off the pads or a
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storm cones and washes of f the pads. By
pad, | nean the tank pad where the fueling
area is. So and there could have been
larger spills of sone kind that just never
got report ed.

HEARI NGS OFFI CER:  Mm hnm

THE WTNESS: So the honest answer
is | don't know because | wasn't there.

HEARI NGS OFFI CER:  Mm hmm

THE WTNESS: But | could see
those type of things causing that type of
condi tion

HEARI NGS OFFI CER: But woul d t hat
| ead to an enul sion or a sheen?

THE WTNESS: It's hard to say.

HEARI NGS OFFI CER: Those things you
just mentioned?

THE WTNESS: It's hard to say.

HEARI NGS OFFI CER: M hmm

THE WTNESS: | agree that the
emul sion would lead to the -- the enul sion
makes you think that this nust have been a
fairly substantial amount of oil that got

in there. But what is puzzling to me is as
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you go upstreamfromthere, you go to
Drai nage Manhole No. 3, you don't see the
emul si on at Drai nage Manhol e No. 3.

| didn't see any pictures that
showed an emul sion at Drai nage Manhol e No.
3. You only see a sheen. You see the high
PI D readi ngs at each of those |ocations so
the emul sion isn't tracking upstreamin the
pipe. Only a sheen is based on the report,
reported observations | have

HEARI NGS OFFI CER: Mm hmm

THE WTNESS: So --

HEARI NGS OFFI CER: Mm hmm  mm hnm
nm hmm

THE WTNESS: | think that is what
we are to go on.

HEARI NGS OFFI CER: Ckay. Thank
you. Again, | apologize for interrupting,
Ms. Read.

But you woul d not expect that a sheen
caused by surface runoff would | ook |ike
t he substance on the surface of the outfal
i n those phot ographs?

Well, as | said, emulsions can be caused by
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different things and they are a conplicated
phenonenon. They are difficult to deal
with, the causes of them

What | want to say is there is

nore than one cause of an enulsion. It is
just | don't think it is as -- | amsorry
am struggling for words here -- but as

clear-cut as to say that a sheen can cause
an emulsion. | just feel unconfortable
sayi ng that.

And | believe you used the termin
answering M. Jones's question that you
were admttedly speculating as to the
events that mght cause that type of

ermul sion on the surface of the outfall.
Excuse ne. | think | said | was

specul ating as to what woul d cause -- what
events at the station would cause, yes.
Yes.

Ckay. So that is right.

And so to the extent that M. Decoul os
relies on unknown events as a basis for his
LSP opinion that surface runoff was the

cause, is that -- that is not consistent
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with a reasonable LSP standard of care, is
it?
| really disagree with you there. You have
to take the facts that you have. And the
facts that you have show a trail of oi
i npacts fromthat outfall to Drainage
Manhol e 3, to Catch Basin 4. They don't go
up to Drainage Manhole 2. They do go to
Catch Basin 4. The catch basin is just a
grate at the surface with only one way for
liquids to get intoit, fromthe surface
| don't see how you can reach any ot her
conclusion than that this material had to
have come fromthe surface.
But there is a PID reading in the Drai nage
Manhol e No. 2 that has a detection of
vol atil e organi ¢ conpounds, correct?
And | think that is a very significant
readi ng because it is a lot closer to zero
than it is to 24 or 27, which is what we
are seeing at Catch Basin 4 and Drai nage
Manhol e No. 3.

I have used PID s for many years

and they have a range that goes from zero
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to 1,000 or nore. So zero to 0.5, you are
really splitting hairs with this instrunent
to say that 0.5 is that nuch worse than
zero. | could bring a PIDinto this room
and get a 0.3, you know.

But it is not your testinmony, is it, that a
reading of 0.5 is a false reading for the
presence of volatile organic conmpounds, is
it?

| -- 1 think you have to -- let ne start
over. It is a-- the photo ionization
detector, the PID, it is a screening tool.
It is a rough indicator. So when | see a
24 and a 27, to ny mnd, those are
essentially equal. Zero to 0.5, okay,
maybe there is something at the 0.5. But
24, 27, and | don't recall the reading
downstream fromthere, but it was simlar
To ne, those 20's are giving a trail

You just said that the 24 and the 27 are
essentially equal. And the catch basin is
slightly uphill and upgradient fromthe

dr ai nage manhol e, correct?

It is upgradient, yes.

CARCL A FIERIMONTE, CSR (781) 603-5221



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

433

So it is your testinmony that the PID
reading in the catch basin and in the
manhol e, Catch Basin No. 4 and Drai nage
Manhol e No. 3, are essentially the sane,
correct, 24 and 277

Gven the limtations of the instrunent,
they are roughly equal .

But and just to return to ny prior

gquestion, it is not your testinmony that a
0.5 reading is inaccurate, is it? |
believe the termthat you used is a field
screeni ng device?

Mt hnmm

And a 0.5 readi ng does indicate a detection
of volatile organic conpounds in that

| ocation, correct?

I think it does. But you could put a
Sharpie pen up to it, up to a PID and get a
hi gher reading than that. | guess | am
saying that it shouldn't -- | don't think
that you should read too nmuch into a 0.5
PPM PI D readi ng based on ny --

All I amasking is that a 0.5 reading is an

i ndi cator of the presence of volatile
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organi ¢ conpounds?

It is aslight indicator. This is a
calibrated instrument. The instrument is a
little bit off. You could get 0.5 in clean
air.

But you are not disputing the PID readi ngs
that M. Decoul os recorded in his site

pl ans, are you?

You know, ny nenory is a little fuzzy on
this. | amnot sure if it was M. Decoul os

or DEP that recorded those readi ngs, was

it?
| understand. | amjust saying that were
pl aced -- you have no reason to believe

that the PID readings that are placed in
M. Decoul os's various site plans are not
the ones that were actually obtained in the
field, correct?

Yes. | amassuming that they were actually
obtained at the locations stated

Yes. Ckay. And to the extent that there
are surface releases in the ordinary
operation of the gas station, you would --

and given that the Eagle Gas Station al so
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di spensed diesel fuel, would you expect
di esel releases at the station as well as
gasol i ne rel eases?
Di esel releases to the surface?
Yes.
They probably would both occur at pretty
much any gas station to sonme extent.
And do you have any explanation for why the
anal ytical data fromthe surface water at
the catch basin, and here | amreferring to
t he groundwat er and surface water data that
is recorded in Exhibit B-21 in the
groundwat er table, do you have any
expl anati on, an expl anation why the
anal ytical data is primarily diesel fuel?
Excuse ne. Let ne restate the question.

Do you have any explanation to why
it is primarily EPH?
Wiy it is EPH? | can't cone up with an
expl anation for why it is EPH and not
sonmet hing else, why it is EPH and not VPH
And with those kind of readings, it is
true, isn't it, that an LSP exercising

ordi nary care should explore the reason for
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the concentrations of EPH at the outfal

t hat he obtai ned?

Well, and | think that was, was done here.
If you are saying where did this conme from
| think the study was done to show t hat
show where this originated from Am|

m sunder st andi ng your question?

No. But what | am wondering is was any
fingerprinting done of any other sanpling
totry to match or distinguish it fromthe
compounds at the outfall?

Now, correct nme if | am wong because | may
not have perfect recollection of this, but
I renmenber fingerprinting being done of
samples fromthe outfall. That is correct,
right?

| believe so

And it canme back as diesel fuel

Vell, | amnot -- well, | cannot testify
but ny --

That is ny recollection and --

Returning just for a nonent to the PID
readi ngs in the various storm water

drai nage structures, there was no storm
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wat er inpact -- excuse ne -- PID detection
of volatile organic chemnicals conpounds,
excuse nme, in the catch basins or drain
manhol es upgradi ent of Drain Manhol e No. 2.
Correct?

W have a zero PPM at Drain Manhole No. 1
And al so at Catch Basin No. 1 and No. 2?
Correct.

And so the first -- traveling from
upgradi ent to downgradient, the first PID
detection was in front of Eagle Gas.
Correct?

You are correct.

And you state that the Drain Manhole No. 2
is significant because it |ies downstream
fromthe area of BP5RR where the NAPL was
detected. Correct?

Correct.

But Drain Manhole No. 2 is not downgradi ent
of the entire length of the UST's, the
under ground storage tanks or UST' s?

That is correct.

Correct.

Al though it seens to be downgradi ent of --
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well, | can't tell fromthis figure where
the renote fill line originates, so never
m nd.

Yes. On page five in paragraph nunber
three, you discuss M. Decoulos's soil and
groundwat er anal ytical results. And you
state that there is a lack of indication of
separate phase oil in soil and groundwat er
samples fromDCW1, DCW2 and DCW3 in
2003. Correct?
(Wtness perusing docurent.)
Yes, that is correct. | think it says what
it says.
And | am handi ng you what has been marked
as B-21, which is M. Decoulos's July 2003
| RA Status Report which was the first
status report filed for either of the
rel eases on which M. Decoul os was wor ki ng.
And as you review that report,
soil, the soil boring that was taken in the
spot where Monitoring Wll DCW1 was pl aced
was not | aboratory analyzed, correct?
There are no anal ytical results for that

| ocation, correct?
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| see no soil results on this table for
DCW 1.
But the soil in the upgradient borings,
whi ch are DCA, DCB and DCE - -

MS. READ: | amsorry. Could you
project the Phase | site plan, please.

MR, DECOULCS: That's it right

t here.

MS. READ: kay.

MR, DECOULCS: Exhibit B-30, the
Phase |.

MS. READ: | amsorry. That's not
the correct -- | think it's the --

MR DECOULCS: From the June 20037

M5. READ:. VWich ever -- the one
that shows the boring I ocations.

MR LUHRS: Phase |.

M5. READ: This is the Phase | and
it doesn't show the boring |ocations.

THE W TNESS: How about this Chal k
1 up here?

MR DECOULCS: Yes. You know what,
I will get it up. | will just do the --

yes, Chalk 1 represents the initial boring
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i nvestigation.

MS. READ: Yes, that is the one,
t hi nk.

MR DECOULCS: And Exhibit B-21 is
now up with Figure 4 being displayed

M5. READ. kay. It is Figure 4 in
the same exhibit. Could you just zero in
so we can read the boring |ocations?

MR, DECOULGCS: Yes.

MS. READ: Thank you.
So the soil borings upgradi ent from BP5RR
did show some EPH inpact, did they not, and
those woul d be DCA and DCB?
You are correct.
And they showed EPH fractions, correct?
They did.
And EPH are the fractions associated with
di esel fuel, correct?
Anong ot her things, but yes.
So the sum-- and the groundwater -- | am
sorry. Strike that.

So there was sone detection of EPH
fractions upgradient in the |ocations that

were very close to the storm drai nage pi pe,
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correct?

As | said, you are correct.

Ckay. Looking at paragraph four, you

di scuss M. Decoul os's visual observations
of the area of the stormdrain pipe, the
interior as well as the soil and vegetation
in the area, and his opinion that the

i npacts at the outfall had been occurring
for arelatively long period of time. And
you state that, you quote his reports that
state that the release to the brook appears
historic. And | am |l ooking here at Exhibit
B-30. | amgoing to assune that we don't
need to look at B-30 itself. | amreally
referring to your testinony and you're
quoting M. Decoulos's words that the

rel ease appears historic and that, in his
response to the conplaint reviewteam he
reiterated that opinion and stated that the
wet | and vegetati on near the outfal

appeared stressed for at |east ten years.
Is this -- these words are not your own

opi nion, correct? You are sinply restating

M. Decoul os's observations, is that right?
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I amrestating his observations, correct.
Those are not ny observations.

Is it -- but it is true, is it not, that
age dating of a release cannot be

definitively perforned by visual

observation. |s that correct?
Certainly, correct. |If you mean precise
age dating, | totally agree

Is there any nmethod for age dating a

rel ease based on visual observation?

This is a qualitative indicator. It is not
a quantitative indicator. So if what | am
di scussing here is that his observations
were that this was not a new rel ease, when
you conmpare it to the installation date of
the renmote fill line, which was a
relatively recent thing, this appeared to
M. Decoulos to be a longer termthing. So
| amjust citing that as one nore |ine of
evi dence that supported his opinion.

But to the extent that M. Decoul os's
opinion relies on the age of the rel ease at
the outfall, it would not be reasonably

careful or diligent LSP practice to rely
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solely on visual observation of the
conditions at the outfall to opine that it
was an ol der, a release that is older than
the equi pment at the gas station. Correct?
Yes. If that was his sole line of

evidence, | would, | would totally agree.
But that is one of six.

But | am speaking really sinply only of the
sub opinion, if you will, that the rel ease
at the outfall was older than the rel eases
that were being investigated at the gas
station. A visual observation would not be
sufficient by itself to support that, that
limted opinion about the age of the

rel ease at the outfall, correct?

Yes. If that is all he had to go on, that
is not the basis for an opinion. You' ve
got to conmbine that with other lines of

evi dence. That's the way LSP's, | think,
have to do busi ness because you are dealing
with the unknown when you are dealing with
t he subsurface.

And in fact, forensic techniques are used

to age date a petroleumrel ease, correct?
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They are. And | argue that | would argue
that those are, are of linmited reliability
on t hensel ves.

What are sone of those techni ques?

For age dating, well, you can tal k about --
there is many different techniques. They
have used chromat ographi c techni ques where
they take an anal ysis of the whole spectrum
of conpounds. Petroleumis conprised of
hundr eds of conmpounds and the nore
compounds you | ook at, the nore you can
tell about sonme conpounds degrade faster
than others. So if you have two different
sampl es, you night be able to say, well,
this | ooks ol der than this one because the
nore readily degradabl e compounds are gone
fromthis sanple but not fromthis sanple
And really it is a whole field of, of

di fferent techni ques that can be used. And
it is hard to sunmarize very quickly, but
there is many methods and sonme of them
claimto be able to age date a petrol eum
product within a nunber of years. And I

just think there is too many environnental
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variables to really make that happen on a
reliable basis.
But a forensic techni que woul d be nore,
sonewhat nore accurate at |east than solely
goi ng by visual observation. Correct?
That is true. And you can al ways say you
have nore data. But | work for a lot of
gas station owners who have one station,
they have very limted funds and you have
to work with, you have to work with what
your client can fund. And that is the sort
of the ugly reality that doesn't get tal ked
about a lot is that sonetinmes you can't do
all the stuff you want to do. You can't
get all the information you want to get.
Your client just sinply cannot afford it,
so you have to deal with what you can

And if | was the LSP on this site
and | had this nuch information, | would
have to say that this canme fromthe surface
and not fromthe, and not fromthe diesel
rel ease under gr ound.
Goi ng to your point about the resources

avail abl e, the contam nation at the outfal
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and the high EPH nunbers that are refl ected
in one of the tables to Exhibit B-21, the
three mllion parts per billion result for
total EPH, that sanple was taken in June
2003. Correct?

I have May 2003, but --

| am sorry.

Yes.

I didn't nean to miss -- | certainly didn't
mean to misrepresent. But it is in, yes,
it is-- well, the Table 2 -- | am sorry.
Yes, it is May 2003. And that was in the
early stages of M. Decoul 0os's work,
correct?

That is ny understandi ng, yes.

I n paragraph five on page six of your
testinony, an additional |ine of evidence
that you discuss is the evidence of the
storage and general operating practices at
the Eagle Gas station during and prior to
M . Badaoui's ownership. And you state
that it provides an additional |ine of
supporting evidence that surface sources

were the likely cause. And you say they

CARCL A FIERIMONTE, CSR (781) 603-5221



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

447

wer e docunented in photographs show ng the
oil stain in the areas and the storage of
drums and nunerous | awnmowers and ot her
equi prent on the property. And we have
seen those photographs. | am happy to have
them put up again if you need them

MS. READ: Perhaps we could go --
I think they are the very first photographs
ot her than perhaps the first one or two.
It says four, five, six and seven.

MS. READ. Ckay.

MR, DECOULCS: Are these the photos
that you are referring to?

MS. READ:. Yes, thank you.
It is not your testinony, is it, that
surface | eakage fromsmall engine repair in
1997 woul d persist on the surface so as to
cause the thick scumviewed at the outfall
the emul sion that you referred to earlier?
No, of course not. These |awnnowers are
usi ng gasoline, not diesel oil. It's just
an indication of the practices at the
| ocation, not, not to say that these

| awnnower s caused the inpact at the
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outfall

But at these, these, the | awnnowers were
phot ogr aphed, and again the practices that
are docunented by these photographs were in
1997, correct?

Yes. This photograph is from' 97.

And but it is not, it is not your
testinony, is it, that housekeeping
practices in 1997 woul d cause a runoff that
woul d cause the thick enulsion that we were
reviewi ng in the photographs from 2003,
2004 and 2005, is it?

| see your point. But it does go to the
fact that M. Decoul os observed that this
was a historic, a long-termthing, that it
had been going on for a long, for a period
of years. So it is consistent with that.

I amnot trying to say that, you know,

sonmet hing in that photograph was found at
the outfall years later.

All right. So there is no -- so | haven't
heard testinony fromyou that there is a
causal link between the conditions in those

phot ographs and the conditions at the
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outfall

Right. It is an indication. Just like
can't tell you exactly how the sheen
appeared in Catch Basin No. 4, | wasn't
there. None of us knows how t hat got

there, whether it was an undocunented spill
or them cl eani ng out somet hing, or somebody
spilling a truck, a truck |osing part of
its, having a | eaking tank or an overfill

at the station. W don't know.

I n paragraph six you discuss the el evated
concentration is of EPH fractions that were
detected at the outfall. And you conpared
themto the | ower EPH concentrations in
sampl es fromthe drai nage nmanhol e.

First, as to the elevated EPH
concentrations that are recorded in Table 3
of Exhibit B-21, those are not discussed in
the text of any of M. Decoul os's
submittals for this site, are they?

Vell, first of all, let ne start
with Exhibit B-21, the report in which they
were first reported. Are those results,

those results are not di scussed ot her than
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to refer to themin the text of the report,
is that correct?
I would have to | ook through the whol e
report to answer that question.
Vell, | will refer you to Section 4.2, the
petrol eum sheen observation at the South
Meadow Br ook, on pages 15 and 16 of Exhibit
B-21. Do you see -- in |looking over this
text, there is no discussion in there of
the EPH response nunbers that were obtained
at the outfall, correct?

(Wtness perusing docurent.)
| amnot seeing it. | could read through
the whole thing, but I amnot seeing it.
As a practicing LSP, it wouldn't be your
practice to | eave such a significant
anal ytical result out of the text of your
evaluation, would it?
| tend to not repeat things that are in ny
tables in the text. | don't like to have
redundancy. |If you are saying that
M. Decoul os didn't adequately discuss
these results, well, you know, I -- | am

not sure. You could be correct on that
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but --

Those are very significantly, significant
nunbers, aren't they?

They are significant nunbers.

MR DECOULCS: | amsorry. Excuse
me, but are you tal ki ng about the EPH
identified at the surface, on the surface
water at the outfall?

M5. READ: Yes.

MR, DECOULCS: Thank you.

Surely, EPH nunbers of that concentration

woul d require sone eval uation?

Eval uation, well, they are presented in the
report. It is not like they are not being
disclosed. | don't -- | don't know what

you are, exactly what you are | ooking for
in terns of evaluation of those numnbers.
Isn't an LSP required to disclose and
explain information that tends to
contradi ct or substantially run counter to
his or her opinion?

That is in the LSP regulations so you are
correct.

And in this report, M. Decoul os gives an
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opi nion at page 20 that it is clear from
recent investigations, and | am quoting
here, | amsorry, that the diesel delivery
line failure has not caused the inpact to
the storm water system

And you have testified that EPH
fractions are associated with diesel fuel
so wouldn't it be incunbent upon
M. Decoulos to explain the significance of
three mllion parts per billion EPH
fractions in the surface water in relation
to that opinion?
I don't think he is denying that that is
there. He is just saying that there is no
connection between the delivery line
failure and the inpact to the storm water
system
But he hasn't explained that information as
a factor in that opinion, has he?
You know, in hindsight, | think it could
have been better expl ai ned.
And in your Paragraph No. 6 you're
di scussing a conparison of those EPH

results from My of 2003 to EPH
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concentrations that were seen in sanples
fromthe drai nage manhol e and the EPH
concentrations in the drai nage nmanhol e.

Do you recall what date those
concentrati ons were obtai ned?
Those were later. But | hope you will also
note that I amalso conparing it to the
soi|l concentrations taken along the drain
line just a couple of weeks later. So if |
had earlier data fromthe drai nage nmanhol e,
I would have conpared it to that. That is,
to the best of ny recollection, that is the
only data that | had for drainage manhol e.
So yes, you are right. It is taken what,
two years later roughly.
Yes.
But that is --
It was April 2000 --
But that is what | had, so | amnot relying
solely on that. | think it is nore
important or at |east equally as inportant
that when you |l ook at the EPH fractions in
those borings along the drain line, |ook

how | ow they are. They are -- there is one
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that is about 10,000. And | just fail to
see how that is going to cause two mllion
to appear at the outfall.

And in fact, it should be the
other around. |If you are going to see that
kind of inpact at the outfall, the soil,
that soil has to be saturated with oil so
that it is going to let free oil go into
that stormdrain line and then mx with the
water that is in the stormdrain |line and
cause that kind of inpact at the outfall.

So to ne, that is a strong
indication that this is not responsible for
what we are seeing at the, saw at the
outfall.

But it is true too, isn't it, that -- |
mean, as we di scussed earlier, the Drainage
Manhole No. 2 is -- we don't know where it
lies inrelation to the fill port for the
di esel fuel. Correct?

That is true. But it would have to be a
pretty torturous path for the oil to take
to sort of bypass the -- | amgoing to back

up a little bit -- fromthe renote fill
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line, you can see the groundwater flow
woul d take things maybe to the northwest.

No. North is upper left. It
woul d take it across the street and up to
the right in the map that we are seeing.
But the renote fill line runs for --

Thank you, Jim So you see the arrow that
shows direction of groundwater fl ow

Yes, | do.

Yes. And the renote fill line, sure, it
runs for a long distance. But if you | ook
at the groundwater flow direction, it
should go fromthe fuel line in that
direction, and we say it is going to

i ntercept the bedding of the stormdrain
line, and we are just not seeing it in the
stormdrain line.

Maybe we need to refer to an
earlier figure to see -- is it okay if | go
up and point at Chalk 1 here?

DCW 2 was done at this same tine,
| believe, and we have EPH data from DCW 2
and that is not, that is not terribly

elevated. So | don't see the --
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But again, DCW2 is not upgradi ent, excuse
me, downgradi ent of the entire length of

t he underground storage tanks and we do not
know where the fill port was for the diese
remote fuel line. Correct?

Ckay. So you are saying that maybe this
took a path along the parallel to the
street and then turned towards the other
drain pipe. You know, maybe, maybe that is
possi bl e.

But that still doesn't explain
what is seen in the catch basin the day
that the inpacts were discovered. And
that's the thing that | just can't
reconcil e any other way.

But you did -- | am speaking, | nean

speaki ng solely of the PID readi ngs, we
determ ned that the catch basin and the
drai n manhol e had essentially the sane

readi ngs and that the catch basin is

slightly uphill fromthe drain manhol e.
And | amsorry. | amreferring to Catch
Basi n No. 4.

Nunber four?
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And Drain Manhole No. 2. Correct?

My, ny quandary still stands. Even if this
oi | sonehow took that path, how can there
be a sheen in the catch basin and an
equally high PID reading in the catch

basi n?

The catch basin is uphill. The
catch basin had to be the route of entry of
this stuff into the drain line. | just
can't arrive at any other concl usion.
Again, | amnot -- | am speaking only of
t he PID reading
Ckay.

And it was DEP's -- strike that.

Do you know what the depth to
groundwat er was at the manhole on the date
of discovery of the contam nation at the
outfall?

Of the top of ny head, | do not.

HEARI NG5S OFFI CER: Are you
testifying, M. Doherty, that it is your
opinion that there is no other point of
entry of what was observed at the outfal

other than the catch basin? |Is that your
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testi nony?

THE WTNESS: No. | am saying
that | can't say that. | can't say that
absolutely nothing gets in. W've got EPH
right next to the drain line so there is
contam nated soil right next to the drain
line. But is it saturated with oil enough
to cause that kind of inpact at the
outfall? | can't see it. | just cannot
see it. And | amnot saying that later on
as this oil mgrated that it eventually
m ght not have gotten to the drain |ine.
And as you -- from DCW1, eventually, oi
appeared in that well so it was going
t here.

But what | am saying is back in
May and June ' 03, when this probl em was
di scovered at the outfall, | don't see any
other point of origination. Basically, you
pul | these six lines of evidence together,
I don't see how el se you can explain it.

HEARI NGS OFFI CER: You don't see
any ot her point of origination other than

the catch basin, other than Catch Basin No.
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4?2

THE WTNESS: | am not saying
every nolecule at the outfill is from Catch
Basin No. 4. But | amsaying that is where
nost of it was coming. That is where the
sheen was traced to and that is where PID
readi ngs were traced to

HEARI NGS OFFI CER: At Catch Basin

THE W TNESS: Yes.
But there were no soil borings taken
between -- in May or June of 2003, between
DCW2 and DCW 3, correct?
If I could just look at this one nore tine.
Sur e.
I think you are correct but -- BP4 |ooks to
be off the drainline alittle bit, and
don't know when that was installed off the
top of my head so --

HEARI NGS OFFI CER. | have a
foll owup question, M. Doherty. Back to
what | was asking you before, how have you
rul ed out other points of entry into the

drain |ine?
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THE W TNESS: You know, | don't --
| don't think | amreally ruling them out.
| amjust looking at the trail of oil
i mpacts upstreamfromthe outfall. So I am
not -- | amnot -- there is no way | can
say that nothing was getting into the storm
drain |ine upgradi ent of Manhole No. 3.

But when you |l ook at the oil inpacts, there
is atrail. To ne, it is the snmoking gun
that leads right to the surface, to the
surface of the ground.

And you know, when | first | ooked
at this site |l was -- | was kind of
skeptical. | didn't see how you could
arrive at a conclusion that surface water
i npacts were causing this. | think DEP had
t he same, the same concl usion.

If you' ve got feet of product in a
well near the drain line, well, how can it
be from any other source? But | think when
you |l ook at all the other data, | think it
shows that the only conclusion that nmakes
sense is the one that M. Decoul os arrived

at .
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HEARI NGS OFFI CER: Ckay. Go ahead.

MS. READ:. Thank you.
What techni ques could be used, in your
opinion, to find other points of entry into
a stormdrain line?
Yes. There is, there is certainly other
things that could be done. There is always
nmore things that could be done at a site,
and a video survey is certainly one of
t hose t hings.
Have you ever been involved in sites that
have used vi deo surveys?
You know, | amtrying to think of one. |
don't think I have ever used it on a 21(e)
site.
Okay. You stated in paragraph, on page
seven of your testinony that there was
little evidence to support DEP' s opinion or
contention that the diesel oil was |eaking
into the, was the cause of the inpacts at
the outfall

There was separ at e- phase product
in Mnitoring Well BP5RR, correct?

Correct.
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And there was gross contami nation at the
outfall, correct?

Correct.

And Monitoring Well BP5RR is within ten
feet of the stormdrain |ine, according to
M. Decoulos's site plans, correct?

I -- 1 could check that, but | guess | have
no reason to dispute that.

So it was reasonable for MassDEP to believe
that there was a potential for the diesel
NAPL in the BP5RR and the contanination at
the outfall to be related, correct?

In fact, that was my first inclination as
wel | .

And MassDEP did require M. Decoulos to
undertake sufficient assessnent to explore
that possibility, correct?

| -- you are probably correct. | can't
recall an exact docunent when they said
that, but that makes sense to ne.

But you -- strike that. | am handi ng you
what has been nmarked Exhibit B-15, which is
the Notice of Responsibility dated February

12, 2003, to Eagle Gas. And if you | ook at
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page two, it requires himto inspect storm
wat er drain system for potential inpacts,
correct?

That is correct.

And to sanpl e nearby private water supply
wel I's and conduct air monitoring in

buil dings and utility man waste, correct?
Correct.

So it was M. Decoulos's responsibility to
test for vapors in the stormdrain system
according to, pursuant to that Notice of
Responsi bility?

That is correct. |t says conduct air
monitoring in utility man waste.

And the Notice of Responsibility also
required M. Decoul os, on page three, to
submt a proposal for an active renediation
systemto address, anong ot her things, we
are looking at the third bullet point on
page three, the last |line of that bullet
point, the recurring oil and hazardous
material vapors in utility man waste
Correct?

Correct.

CARCL A FIERIMONTE, CSR (781) 603-5221



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

464

As well as the accunul ation of free-phase
petroleumin on site and off site wells,
correct?

That is what it says.

On page seven of your testinobny you discuss
the fact, you give the opinion that the
appearance of NAPL at DCW1 in the second
round of groundwater nonitoring did not
change your opinion, and you characterized
t he appearance of NAPL and DCW 1 as
occurring long after its installation and
that that indicated that NAPL, the diesel
rel ease was migrating slowly. Correct?
Yes.

That is your opinion. But M. Decoulos --
and granted, no one is disputing the
results. For purposes of this question,
certainly, | amnot disputing the results
that were obtained from Monitoring Wll
DCW1 in the first round of groundwater
sampling. But as to the second round, that
sampl ing was not conducted for 12 nonths,
correct?

You know, | don't know that off the top of
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my head, but | don't dispute that.
| amsorry. Taking it as established on
the record, and if necessary | can do that,
that the second round of groundwater
sanmpl ing was taken in June of 2004, there
is no way to know between those two rounds
of groundwat er sanpling when the NAPL
appeared in Mnitoring Well DCW 1.
Correct?
You are correct. It would have been --
yes, based on this data, you can't tel
exactly when in that year product first
woul d have been detected in that well.
And it could have been quite soon after the
first round of groundwater sanpling?
That is possible.
On page eight you respond to a question
about whether M. Decoul os was justified in
differing with MassDEP' s concl usi on t hat
active recovery, that an active product
recovery trench was needed at the Eagle Gas
site.

DEP did not specify that a trench

was required at the Eagle Gas site, did
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t hey?

You know, when | |look at this, you may be
correct on that and naybe that is not a
wel | -worded question. So | -- | -- they
did require active recovery. Wether or
not they specified it as being a trench, |
think you may be correct on that.

| amsorry. Just returning nonentarily to
the issue of the appearance of NAPL in
DCW 1, given that DCW1, M. Decoul os
represented that it was inmrediately

adj acent to the storm water drainage
system and given that DEP had required
M. Decoul os to inspect the storm water
drai nage system for inpacts, and also if
you |l ook at the NOR, the Notice of
Responsibility that was just handed to you,
Exhi bit B-15, that they required a proposa
toinstall a nonitoring well, monitoring
wel | downgradi ent of the well containing
NAPL, that would be 5RR, and that well
shoul d be sanpled on a regularly schedul ed
basis, was it, was waiting one year to

sanmpl e the groundwater and Well DCW 1 when
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it was so close to the drain line, was that
reasonabl e LSP practice and responsive to
DEP' s concerns?

| agree. It would have been preferable to
have nmore data fromthat and data sooner
than one year

And then | amsorry. Returning again to
page ei ght of your testinony, you discuss
the state, the evolving state of know edge
of the recoverability of NAPL.

Yes.

MassDEP has not yet altered its standards
for assessnment and renediation of

non- agueous- phase |iquid, have they?

They have not.

And therefore, the standards applicable to
M. Decoulos at the tinme that he did the
work were the standards that are reflected
in the MCP and in DEP gui dance that was
published until that tinme. Correct?

The standards didn't change. They are what
they are, yes.

And on page ni ne of your testinony you

state that if the initial product -- excuse
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me -- the initial recovery nmeasures
recomended by M. Decoul os had been
approved by DEP in a tinmely manner, then
that benefit to the environment would have
been significantly greater than that
realized fromthe operation of the system
that was eventual |y inpl enmented.

The initial recovery recommended
by M. Decoulos was in his first | RA plan,
correct?

I -- 1 will accept that. | would have to
-- | have no basis to disagree with that
stat enent.

Ckay.

MR, DECOULCS: Excuse ne, Your
Honor. | think it nmight be -- are you
going to present himwith that report just
so he can verify it?

M5. READ: Yes.

MR, DECOULCS: Great. Thank you.

I am show ng you what has been marked as
B-16, which is an IRA plan that is dated on
the 17th of March 2003, by M. Decoul os.

It is stanped as received by DEP on March
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24, 2003.

It is true, isn't it, that the
proposal in that plan is for a vacuum ng of
Vel |l BP5RR, and if NAPL returned, to
install a recovery well, a 12-inch recovery
wel | and establish an active NAPL recovery
system Correct?

(Wtness perusing docurent.)

It says, "If after the four-hour evacuation
of NAPL, additional NAPL continues to
infiltrate the well, a 12-inch recovery
well with a sealed cast-iron manhol e cover
shall be installed."

And the rest, the remainder of that

par agraph proposes an active NAPL recovery
system as referred to in the second to

| ast sentence of the paragraph. Correct?

(Wtness perusing docurent.)
Correct.

So that was M. Decoulos's initial
proposal, correct?

I amassuming this is the initial |RA plan.
I, frankly, can't renenber

VWell, the NOR that | handed you earlier was
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dated in February 2003.

Ckay.

So and M. Decoul os hinself departed from
that plan, correct?

I am not convinced that he did.

Well, his first I RA status report, |
believe you have it there, is Exhibit B-21
And on page 20 of Exhibit B-21, it states
that it does not appear productive or cost
effective to install a recovery well.
Correct?

Can you tell me where we are on page 20?
We are on page 20, the first paragraph of
Section 5.0.

Okay. "It does not appear productive or
cost effective to install a recovery well."
It says that.

But it was your testinobny on page nine that
if the initial recovery neasures
recommended by M. Decoul os had been
approved, the net benefit to the

envi ronment woul d have been significantly
greater. And your testinobny goes on to

di scuss exactly the IRA plan that we are
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| ooking at, the March 17, 2003, Exhibit
B-16. And you state that you believe this
approach woul d have recovered a greater

vol une of separate-phase petrol eumthan the
active trench located in the nmddle of Main
Street.

I -- 1 admt | am confused about your
guestioning. Exactly what --

Your testinony is that the initial system
proposed by M. Decoul os woul d have
recovered nore, in your opinion, than the

systemthat was eventually install ed.

Correct?
That is what | said. And now that | | ook
at this, I amwondering if I, if | have

worded it in a confusing manner.

The intent of what | wote here
was that if a system had been installed
close to the point of release, which we
knew was the rermote fill line, and oil had
started, oil recovery had started
expediently, then that woul d have been a
better thing to do than what actually

happened for whatever reasons it happened
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of I RA plans going back and forth and
denials. Meanwhile, the product spreads
out into new soils and becones nore
difficult to recover.

So | see you are making a good
poi nt here that naybe | have not worded
this correctly in my -- so | accept that.

HEARI NGS OFFI CER: | actually need
to take a break at this point so why don't
we come back in five mnutes.

M5. READ: That is fine.

HEARI NGS OFFI CER. Ckay. Sorry to
interrupt that. | do want to cone back to
that question, though, when we cone back.

M5. READ: Sure.

HEARI NGS OFFI CER: Ckay.

(Brief recess.)

HEARI NGS OFFI CER: Back on the
record. M. Decoul os, are you ready?

MR, DECOULCS: Yes, thank you.

HEARI NGS OFFI CER. Ckay. W are
back on record after a short break. M.
Read, you can continue with your

guest i oni ng.
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MS. READ: Thank you.

M. Doherty, we were discussing page nine
of your testinobny. And | was -- we were
| ooking at Exhibit B-21, which is

M. Decoulos's July 3, 2003, |RA status
report, and its proposal to continue hand
bailing NAPL from BP5RR, rather than to
performthe active recovery that MassDEP
had requested in the plan and that

M. Decoul os had proposed.

First, | just want to note that if
you | ook at page 15 of B-21, the third full
par agraph, the third paragraph on the page,
| amsorry, | amsorry, okay.

Looki ng at page 15, the |ast
paragraph, well, Section 4.1, generally on
that page, it describes the carrying out of
the plan to vacuum Wl | BP5RR and observe
what occurred after the vacuunming. And it
states in the second to | ast paragraph,
correct, that at approximately 2:15 p. m,
Wight, being the contractor carrying out
the vacuuming, left the site.

Al so, | just want to point out
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that the |ast paragraph points out that
NAPL was observed at a thickness of 6.67
feet on May 14, 2003.

MR, DECOULCS: Can | interrupt you?

MS5. READ:. Yes.

MR. DECOULCS: Did you say page
15?

M5. READ: Page 13. | amsorry.
I switched over to page 13.

MR, DECOULCS: Ckay.
So what | amgetting at here is that the
NAPL did return to Well BP5RR to a depth of
6.67 feet, after having been vacuuned. And
yet, in the proposed response, M. Decoul os
proposes to hand bail, to continue to hand
bail the sanme well that was vacuuned and to
-- and states that the results, that it
does not appear productive to install a
recovery well. So in that, so | point that
out to you to say that M. Decoul os nade
the decision not to conduct the active
recovery that had been proposed in his IRA
pl an.

So M. Decoulos, M. Decoulos's
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hand bailing of BP5RR over the course of
his work at this site did not prevent the
m gration of NAPL into DCW1, correct?
| would have to say of course it didn't
because it appeared there.
And NAPL was continuously recovered from
BP5RR, correct?
Conti nuously recovered, | don't think it
was continuously recovered.
Vll, | would turn your attention to
Exhi bit B-33, which | am handing to you,
which is a June 15, 2004 Status Report.
Ckay.
And that report recites that over the
course of tinme until that report, 25
gal l ons of NAPL had been recovered by hand
bailing Wll BP5RR.  Correct?
Are we on the first page?
I amsorry. In having handed it to you, |
amtrying to find ny own copy.

MR DECOULCS: Are we still at
B-217?

M5. READ: No. W are on B-33.

It is on the first page. | see it.
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Yes. Wuldn't it have been, isn't it your
opi ni on that nore NAPL woul d have been
recovered fromthe well by active recovery
t han by passive hand bailing?
I am not confortabl e maki ng that opinion
based on what | know about how oil behaves
in the subsurface. | know that active
recovery has traditionally been favored by
DEP, but the state of know edge was
evolving at that time and it has evol ved
further since then. And the gist of it is
that soil acts |ike a sponge for product
and there is a lot of product that you will
never get out of the soil, active or
passi ve.
But | amdrawi ng your attention to actual
recovery at this site fromWwl |l BP5RR and
your own opinion here that if active
recovery had been inplenented as
M . Decoul os proposed, the benefit to the
envi ronnment woul d have been greater.

MR. DECOULGCS: | object.

HEARI NGS OFFI CER: On what basi s?

MR. DECOULCS: She said that | --
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she is making a statenent that | actively
proposed to recover the NAPL, which |
didn't do. | nade, | nade a proposal to
recover NAPL in a passive manner with an
alternative for active recovery.

M5. READ:. In March 2000 -- the
record speaks for itself what the proposa
was.

HEARI NGS OFFI CER: Ri ght. The
record speaks for itself. And you can
point to that later, if you w sh

MR DECOULCS: All right.

But it is your testinony on page nine that
active recovery in the vicinity of Wl
BP5RR, downgradi ent of BP5RR woul d have
recovered a greater vol unme of
separ at e- phase product. First, your
testinony is that it would have recovered a
greater volunme than the trench recovered,
correct?

Wll, | say if the initial recovery
measures had been approved. And | -- |
didn't say "active" up there, and |I know

later on | talk about this, this plan.
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But as | said before, the initia
recovery neasures, my point is that if
recovery had started earlier here, passive
or active, it would have, it would have in
my opi nion been a better thing to do than
all the haggling about defining the extent
of the plunme, designing what | call, |
guess, the perfect system instead of a
systemthat gets in there, recovers sone
product, nakes sone progress, and if it
needs to be tweaked |l ater on then you tweak
it later on.

In ny experience, that is the way
to do these things. The elenent of tine is
just so inportant and if you let the tine
go by, you get |ess product out of the
ground.

So if M. Decoulos had in fact installed
the active recovery well that he first
proposed in March of 2003, then he woul d
have recovered nmore and had a greater
benefit to the environnent. Correct?
Well, as you say, the record speaks for

itself, and what | sawin the record is a
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| ot of denials of proposals to recover
product .

But the March 17, 2003 proposal was not
denied, was it?

No. | think you are correct on that, that
it was presunptively approved. And | am --
I amrelying on that. | think that is
true.

And M. Decoul os nade a judgnent that he
woul d not follow his original proposal
correct?

Vel |, he proposed to --

As reflected in his Exhibit B-21?

B-21, he proposed to renove product from
the well; and if it didn't come back, if it
did cone back, sorry, he would go to an
active system

And it did cone back as recorded in Exhibit
B-21, correct?

Vell, it says it cane back on May 14th, if
| have got that right.

That is correct.

So | think his IRA plan said if it didn't

come back in a four-hour period. And you
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know, whet her he stayed the four hours, it
is hard for me to tell fromthis |IRA plan,
| RA Status Report, Exhibit B-21. But the
fact that it cane back on May 14th, | don't
see is a huge contradiction to the I RA

pl an.

But it cane back at a depth of 6.67 feet of
NAPL, is that correct?

Yes. And | have seen a | ot made of that.
But an inportant thing to renenber is these
are one-inch dianeter wells. And | have
seen over and over again that when you have
a small dianmeter well |ike a one-inch well,
you are going to get a lot of oil init.
And | have drilled new wells in the exact

| ocati on of one-inch wells and just put in
a three or a four-inch well so | could
recover sonme product. And | ow and behol d,
there is little or no product. And it is
because the anpbunt of oil you see in the
well is a function of the well dianeter.

If you have a narrower well, it draws the
oil fromthe ground up into the, into the

well. It is a capillary action. It is --
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I have seen it over and over again.

And so yes, there is 6.67 feet in
that one-inch dianeter well. But to ne,
that is not the sanme as anywhere near the
sane as 6.67 feet in a two inch or
three-inch dianmeter well.
| understand what you are sayi ng about the
vol une. But the anobunt of NAPL that was
found on May 14, 2003, was nore than the
anount of NAPL that was, that triggered the
notification, correct, which was ten
i nches?

Which was ten inches, you are correct.

In the same well?

Yes, you are correct.

Referring to page ten of your testinony,
you di scussed M. Decoul 0s's inmm nent
hazard eval uation. And on page 11 of your
testinobny you state that it was

M. Decoulos's diligence that led himto

i nvestigate and di scover the contam nation
at the outfall.

Wasn't M. Decoul os's inspection

of the stormdrain systema required part
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of his I mredi ate Response Action?
(Wtness perusing docurent.)
You know, you nmay be correct there. You
showed ne the NOR. So | may -- | nmay stand
corrected on that, that it was a
requi rement of DEP.
M5. READ: | think that is all the
guestions that | have for M. Doherty.
HEARI NGS OFFI CER: Ckay.
M. Decoul os, do you have any redirect?
MR, DECOULCS: Yes. Thank you.
HEARI NGS OFFI CER: Very bri ef,
M. Decoul os.
MR, DECOULGCS: Yes.
HEARI NGS OFFI CER: How | ong do you
think you will be, M. Decoul 0s?
MR DECOULCS: Five to ten mnutes.
HEARI NGS OFFI CER: Fi ve mi nutes.
MR, DECOULCS: Ckay. Sone
i mportant points | would like to nake.
HEARI NGS OFFI CER: Ch, |
understand. But redirect is nuch different
from cross exami nation.

MR, DECOULCS: | under st and. It is
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limted to what she crossed. | understand.

HEARI NGS OFFI CER: Right. Well, |
don't even have to allowit.

MR, DECOULGCS: Ckay.

HEARI NGS OFFICER. It is very very
limted.

MR, DECOULGCS: Ckay.

HEARI NGS OFFI CER: Ckay.

REDI RECT EXAM NATI ON

BY MR DECOULCS:
M. Doherty, Ms. Read had tal ked about the
contam nation at the outfall and she showed
you some pictures where she had asked you
to interpret the -- what did she refer to
it as?
The emul si on.
The emul sion. Thank you. And asked you to
try to specul ate about how that enul sion
ori gi nat ed.

Are you aware that downstream of
Sout h Meadow Brook that there are cranberry
bogs?
I have heard that nentioned, yes.

Are you aware that cranberry bogs are
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intentionally flooded by those cranberry
bog owners in order to inprove the harvest
of their cranberries?

| have heard that mentioned, yes.

Are you aware that South Meadow Brook can
be artificially, the surface water

el evati ons of South Meadow Brook can be
artificially raised as a result of those
downgr adi ent cranberry bog fl oodi ngs?

That nmakes sense.

If that occurred, do you think that some of
the outfall contanination could back up
into the piping?

MS. READ. Excuse me. | object to
this line of questioning as it is nothing
that has ever been referred to in any of
M. Decoul os's submittals.

HEARI NGS OFFI CER: Yes. And
M. Doherty, | don't want you to testify
yes or no if you don't know. You said
"that nakes sense" to M. Decoulos. Do you
know of this?

THE WTNESS: | honestly --

HEARI NGS OFFI CER: Do you know
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about what he is talking to you about or
are you just going along with what he is
suggesting?

THE WTNESS: | have heard that
there are cranberry bogs downstream |
have heard that they flood, they raise the
level. So | have heard that.

HEARI NGS OFFI CER:  But you have no
i dea how far upstreamthe |level is raised,
correct?

THE WTNESS: | don't.

HEARI NGS OFFI CER: Ckay. Okay.
And as to Ms. Read's objection, how does
this pertain to the scope of her cross
exam nati on?

MR, DECOULCS: She was tal king
about the emul sion and the interior of the
pi ping and how the emul sion continued in to
the interior of the piping. And fromthe
photographs, it is clear that there is
obvi ous staining and sonme significant --

M5. READ: | don't believe | ever
asked a question about the emul sion

continuing into the piping.
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HEARI NGS OFFI CER: But where is the

MR, DECOULCS: Ckay. | amdone. |
am done.

HEARI NGS OFFI CER: There needs to
be evidence in the record regardi ng about
what you are tal king about.

MR, DECOULCS: Ckay. | amall done
with that.

HEARI NGS OFFI CER: Ckay.

M. Doherty, M. Read tal ked about she
presented you with the soil data fromthe

| RA Status Report in June of 2003 and asked
you about -- actually, it was July 3, 2003.
It was Exhibit B-21. And she asked you if
that soil data included soil from DCW 1.

Is that correct?

| believe it is.

If there was diesel product in DCW1,

woul dn't you see it in the groundwater

anal ytical results on the next table?

(Wtness perusing docunent.)

You woul d see it when you gauged the Vel

DCW1. And the EPH in DCW1 is essentially
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none. It neets the Drinking Water
St andar ds.
So if there was EPH in the soil, do you

think it would reveal itself in the

gr oundwat er ?

You woul d see, you would see it in the
groundwat er .

And Ms. Read asked you about the | awnnmowers
and what types of product they stored.

Do you know if |awnnowers use
| ubricating oil?

O course they do.

Two or three nore questions. She tal ked,
Ms. Read tal ked about the remote fill line
and the possibility of that renmote fil
line extending to the south in the area
where the underground storage tanks are.

I am | ooking at Exhibit B-30, and
the three 5,000 gallon underground storage
tanks that are identified. | would al so
like to direct your attention to Exhibit
B-41.

HEARI NGS OFFI CER: Can you specify

what figures you are tal king about for
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pur poses of the record?

MR DECOULCS: Sure. This is
figure, this is the site plan in Exhibit
B-30, Sheet No. 1, which is in Appendix B.
But what | would like to do also is direct
your attention to Exhibit B-41 and Figure 1
where | identified the extent, the
approxi mate extent of the diesel NAPL.

Now, based on the groundwater flow
at this site and the first indication of
di esel NAPL at BP5RR, where would you
expect the renote fill line to fail?

It would have to be sonewhere upgradi ent of
BP5RR.

So is it correct to assunme that that would
be sonmewhere between BP5RR and the two
1,000 gallon steel UST' s abandoned in place
as shown on Sheet 1?

Vell, if you |l ook at that, the flow
direction arrow, that roughly nakes sense.
And approxi mately where the arrow ends with
the label "renpte diesel fill pipe
abandoned in place", is that an approxi mate

| ocation as to where a failure would
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| ogically occur?
Yes, approximtely.
Wuld it, would you expect the di esel NAPL
extent to be away from to be anywhere
cross gradient of the renote diesel fill
line failure? Wuld it be expected to be
upgr adi ent ?
No. And | see your point that it really
woul dn't be down by the gasoline tanks and
t hen appear in BP5RR
In the | RA Status Report, Exhibit B-21, on
page 13, Ms. Read was questioning you about
the 6.6 feet of NAPL that returned to BP5RR
after the vacuum ng evacuati on.

Wiy did | use the term "apparent
t hi ckness" ?
VWll, when | use the term--

MS. READ: njection. He is asking

his, M. Doherty, a question about his own

HEARI NGS OFFI CER: Yes. Sust ai ned.
MR, DECOULGCS: Ckay.
M. Doherty, you were talking about

capillary action in small dianeter wells.
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Is that a phenonmenon that npst LSP's
under st and?
I think so. | hope so.
Now, |ast question. |In the Notice of
Responsi bility that was issued for the
first tracking nunber 17582, Ms. Read
di scussed how the Departnment had asked for
me to evaluate or for the PRP to eval uate
the stormwater collection system

Whay woul d an LSP | ook beyond DWVH 2
if he identified zero or to 0.5 parts per
mllion, what would lead an LSP to | ook any
nmor e downgradi ent of that collection
syst enf

MS. READ: nj ection.

HEARI NGS OFFI CER: What was the
guestion again, M. Decoul 0s?
What woul d cause an LSP to inspect the
stormwater collection systemfurther down
gradient of DVH2 if you' ve only got a
response of 0.5 PPM?

HEARI NGS OFFI CER: Do you
understand the question, M. Doherty?

THE WTNESS: | think so.
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MS. READ:. | object on the grounds
that the inspection occurred of the area
downgr adi ent from DVH 2, before the PID
readi ng was obt ai ned
But if | had followed, M. Doherty, DEPs
instruction to sinply screen the manhol es
and the structures of the storm water
collection systemin the vicinity of the
Eagle Gas site, why would | be I ooking at
the outfall and to South Meadow Brook? |Is
that, is that an action that a normal LSP
woul d be expected to take?

Help me out here. If -- | am not

under standi ng the question. So DEP is
requiring you to look at utility man waste.
You | ook at the one in front of the
bui |l di ng and you get O0.5.

Wuld | be alarnmed by 0.5 froma
manhol e? No
But the other structures in front of the
gas station were DVH1, CB-1, CB-2; these
were all in the inmrediate frontage of the
gas station property?

MM hmm
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And the release at BP5RR was in the mddle.
So why would a normal LSP | ook any further
beyond those property boundaries if the
downgradi ent point is only indicating 0.5
PPM?

Yes, | see what you're saying.

MS. READ:. Again, | object on the
same grounds.

HEARI NGS OFFI CER: But that is al so
not the facts of the case, so why are you
aski ng the question?

MR DECOULCS: Wl |, because the
issues in this case relate to what a nornal
LSP woul d do and the professional standards
that are being chall enged of ny work.

HEARI NGS OFFI CER: Wel |, |
understand that. But that is not what --
you are msrepresenting the facts of the
case. The facts are not that it was just
0.5 PPMthere. There were al so higher
readi ngs downgradient. So if you are going
to ask the question, you need to
i ncorporate the other readings, correct?

MR, DECOULCS: No. What | am
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trying to get at, M. Jones, is --

HEARI NGS OFFI CER: Ckay. Ask the

question, M. Decoulos. | amnot foll ow ng

your question. Go ahead and ask the
questi on.

MR, DECOULGCS: Ckay.
What storm --

HEARI NGS OFFI CER: Do you
understand the question, M. Doherty?

THE WTNESS: | think | do, vyes.
And to ne, the question is you' ve got
product at this well.

HEARI NGS OFFI CER: Wi ch i s what
wel | ?

THE WTNESS: BP5RR, and you want
to investigate if it has gotten to the

stormdrain. You |look at the first

downgr adi ent nanhol e, you see 0.5 parts per

mllion. An LSP could say, Well, |I'm done,
t he downgradi ent nanhole is fine, there is
no --

MS. READ. Again, | object because
the PID reading was found after the sheen

was di scovered on the brook. And so |
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don't object to sone of the foundations of
the question in terns of LSP practice, but
I would like it to be cast in the correct
factual context.

MR, DECOULGCS: Ckay.

HEARI NGS OFFI CER: Do you have any
nmore questions, M. Decoul 0s?

MR, DECOULCS: Well, vyes.
I think | asked this question but | amjust
trying to help frame this a little better.

Wy woul d an LSP | ook at the storm
water outfall if he is trying to identify
what pat hway the NAPL i n BP5RR coul d have
t aken?
Way woul d an LSP | ook at the outfall? | --
tell me if this answers the question. But
I think an LSP coul d nake an argunent t hat
in the hypothetical situation that there
was no other PID readings before the fact,
that | amgoing to look at this
downgr adi ent manhole, find 0.5 PPM and say
I"mdone. | could see an LSP doing that.

Whet her that is the best practice,

I woul d probably say no because you' ve got
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surface water runoff going down to the next
catch basin, which is a non-MCP issue, |
agree. So | could see sonebody nmmking that
concl usi on.

MR DECOULCS: | have no further
guestions. Thank you.

HEARI NGS OFFI CER: Thank you,
M. Doherty.

THE W TNESS: Thank you.

MR. DECOULCS: M. Jones, | have
one nore question if you will allowne to

HEARI NGS OFFI CER: No. Thank you,
M. Doherty.

MS. READ: Thank you, M. Doherty.

THE WTNESS: Jim this is yours.

MR, DECOULCS: Thank you, Rich.

MS. READ: Thank you.

THE WTNESS: | think these lab
reports are part of B-16.

MR DECOULCS: Thank you. | will
get them back in the right place. Thank
you.

(Wtness excused.)
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HEARI NGS OFFI CER: M. Decoul os, do
you want to call your next w tness?

MR, DECOULCS: Paul Wight, please.

HEARI NGS OFFI CER: Wul d you pl ease
state your nane for the record.

THE W TNESS: Paul B. Wight.

HEARI NGS OFFI CER: And do you
promise to tell the truth, the whole truth
and not hing but the truth?

THE WTNESS: Yes, | do. |
apol ogi ze for ny dress.

HEARI NGS OFFI CER: No probl em
M. Decoul os.

PAUL B. VARl GHT,
DI RECT EXAM NATI ON

BY MR DECOULCS:
M. Wite, do you agree that Exhibit R4 is
your direct testinony in this matter?
Yes.
And do you adopt this testinony as your
truthful responses to the questions that
were presented to you?
Yes.

MR, DECOULCS: No further
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guestions.

HEARI NGS OFFI CER: Ckay. Ms. Read.

CROSS EXAM NATI ON

BY M5. READ:
Good afternoon, M. Wight.
Good afternoon.
You do substantial work in the area --
stri ke that.

According to your resume which is
Exhibit R5, you do work in the area of
hazar dous waste renedi ati on, correct?
M1t hmm
And are you familiar with the regul ations
for hazardous waste site cl eanup known as
t he Massachusetts Contingency Plan or MCP?
| amfairly fanmiliar with them
And some cleanup activities require prior
approval by MassDEP, is that correct?
Yes.
Are you aware that | medi ate Response
Actions require prior approval by MassDEP?
Yes. | believe they do, yes, response
acti ons.

And in particular, |nmediate Response
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Actions?

It depends on the release of the, you know,
the spill, obviously.

Ckay. On page three of your testinony you
state that you have nanaged sone video
surveys of utilities.

Yes, | have.

Were those perforned by your own conpany or
by anot her --

No, by anot her conpany.

So when you say you have nmanaged them
could you just describe, please, your

i nvol venment ?

Okay. Simply, as a hazardous waste site or
a spill, I should say, in Marbl ehead | had
a spill. Jimwasn't the LSP, there was
another LSP. But there was another LSP on
site which | had another drill rig which
ended up doi ng borings, ended up going
through a sewer line. So | hired the

i nspector to conme out and then we set up a
plan to seal that, the sewer pipe up where
that boring went through. That's one

exanpl e.
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And you used vi deo equi pnent to assist in

t hat process?

Yes, yes. W used a video canera to go in
and then we figured out where the hol e was.
Actual ly, you could see the drill rig go
through. And we watched the drill rig come
out and we stopped it so we didn't coll apse
the bottom of the pipe or the top of the

pi pe, because in order to pull out the

drill rig, the canera was watching the
drill, and when the drill conme up we didn't
pull it all the way out so it did not

collapse any dirt into the pipe.

At that point we set up a balloon
i nside the drain pipe so that when the
drill cone out, we inserted that in to keep
the pipe intact. As the pipe stayed
intact, we pulled the drill out, inserted a
pi pe down, and injected hydraulic cenent
around the pipe, left the balloon intact
until the cenent set, all on video canera
while we are doing this.

Then the next day we went back,

defl ated the ball oon, and watched to see if
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everything stayed intact and then extracted
it and put the sewer line into action.

And your testinbny says you' ve nanaged
approxi mately four videos?

Yes.

Have you ever done video surveys of a

| ength of underground utility --

Yes.

-- pipe?

Yes. We've done drainage lines. Actually,
it was underneath a building. It was in

G oucester, Massachusetts. |t had broken
under the building but we didn't know
where, so we started out in the sewer
manhol e and approxi mately went about 250
feet into find the break. At that point
it was broken so bad that it had to be
excavated and fixed. But that's how we did
t hat .

Mnhmm  And again, were you conducting the
vi deo survey with your own conpany's

equi pment or was it --

No. | had an advanced pi pe inspecti on who

had done sone of it. | have actually used
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some sewer conpani es that have their own
canmeras too. So it is depends on the
application of where | amusing them

The instance that you just referred to, you
said that the video survey was able to

| ocate the area of the pipe break?

Yes. If you, if you' ve done one --
MM hrm??
What there is, like a video, like a TV on

the side. And as the canera goes through
you can actually see how it goes through

t he pi pe and you can see if it cones out of
the water into dips or obstructions,
whether it is a rock or a break. And |'ve
seen that, whatever may have fallen in the
pi pe or has gotten clogged in the pipe.

And you have a 360-degree view of the pipe?
Mnhmm Correct. Yes, you do. On the
cameras |'ve used, you have

Mrhmm And in that |ast instance do you
know what the amount charged was for the

vi deo survey of that pipe?

| passed the cost on to the conpany. | try

to do that a lot so there wouldn't be an
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increase. | think the cost was around
$1,700 for that. That was a four-inch pipe
too soit's alittle different type of
canera going in.

How was -- just how was it different from
what woul d be used for a |arger pipe?

A larger pipe, they have so nmuch of a run
with the cable so they woul d have to knot
cut the cable, break it, add cable to it
and stuff, which is tine consuming. Most
of it can run 300 feet. So 300 feet, the
canmera could run and then you would have to
break it and add on to it to, say, another
300 feet.

And what is your nenory of the |ength of
the pipe that M. Decoul os, you testified
that M. Decoul os had ordered?

You are asking ne the length fromthe
outfall to what point or fromwhat point to
what point?

| am just asking you in general for your
menory of the approximate | ength of the

vi deo survey that M. Decoul os requested

fromyou.
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Well, | amgoing to say it was probably
about 700 feet.

Ckay.

And that woul d be just a guess.

M hnm  Ckay.

Right at this point | don't renenber.
Okay. On pages begi nning on page five of
your testinony, well, on page five of your
testinony you state that you nmanaged the
construction of a groundwater interceptor
trench on Decenber 16th and 17th, 2004.

Can you tell nme at what tine did
you arrange -- well, first of all, were you
aware that the inceptor trench was proposed
by M. Decoul os as an | nmedi ate Response
Action to renedy a diesel release at Eagle
Gas?

I am not sure of that right now.

What was your understandi ng of the reason
for constructing that?

I know it was to, to recover anything that
was coming fromthe gas station and extract
it back out of the ground.

But as the trench was constructed, it was
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on the opposite side of the stormdrain

pi pe fromthe gas station. Correct?
Correct.

So it wasn't, in that case it wasn't

i ntended then to recover the contanination,
correct?

My understanding, initially, it was going
to go on the inside towards the gas
station, this trench was, and it got
changed. M understanding, talking to Jim
as the project was going on, that DEP
decided to have it put on the outside. And
| did stress nmy point to Jim just putting
it out in the road, how nmuch nore dangerous
that is, and that it's taking, if you do a
cone effect where you' ve got a punp or the
i nterceptor trench sucking groundwater, it
sucks to it. W are going to the other
side of the pipe, so what we will be doing
is pulling that product through that pipe,
which | did stress that and | know that we
tal ked about it that it wouldn't be the
best idea to do that.

So were you involved when M. Decoul os
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first with a proposal to construct the
trench on the interior of the pipe?
Prelimnarily, yes, than what he was going
back and forth with the DEP. So | wasn't
really involved with the whole end of it.
Just nore or |ess he was asking nme about
pricing and where it was going. Coviously,
he was asking nme questions like if there
was utility lines overhead or utilities
underground, and | was doing ny little

i nvestigation work because | woul d be doing
the work, what woul d be the npbst obstacles
in the way and not in the way. And kind of
I think he was feeling out the best place
to put it fromnmny perspective.

But you are not |icensed as an LSP,
correct?

Correct.

I n Decenber of 2004, when the trench was
ultimately constructed, when did you
arrange the staging of your equi prent, on
what date to the best of your know edge did
you arrange the staging of your equi pnent

with M. Decoul os?
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I was -- | thought we did the trench, Iike
| stated here, the 17th, which -- or 16th
or 17th. So probably staging the equi pnent
a week before that, naybe not quite that.
It depends. | don't know what the 16th and
17th fell on for a day. If it was a
Monday, | might have staged it on a Friday
or a Thursday. |If it was the end of the
week, | might have staged it on a Monday or
a Tuesday, depending. Because you're into
the winter, so |l try to run ny equi pnent
over the road when it's good weat her.

So you woul d stage the equi pnent a week in
advance?

It could be, it could be. | can explain
right nowthat |'ve got a job in Ipswch
that | put equiprment on it a nonth ago for
spring work. Just for the fact it's heavy
equiprent and if | bring it over the road
in the spring, | could tear up the road,
things like that, and then it is just nore
cost to ne.

Okay. So if you are -- does the staging of

your equi pnent involve a charge to the
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client?

Yes. Mbe and denpbe usually. It all
depends if I'mon a job and it's held up
for whatever reason and | have a chance to
go to another job, | usually don't charge
themto take it off and bring it back.

That will go on the other job. | go back
on the job not charging them but at the
end of the job, if it starts up again |like
at the end of the week, | will charge to
take it off.

So that if DEP had been inforned that the
denobi l i zati on of the construction

equi prrent woul d cost Eagle Gas client
nmoney, that woul d be incorrect?

If you are tal king about the interceptor
trench, the equi pnent woul dn't have been
nmoved there until it was ready to be done.
Whether it was the first trench or second
trench, you know, it wouldn't have been
noved there and waited for two nonths for
that trench never to happen and this one to
cone about.

Well, that's my question to you. Wen was
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t he equi prent noved there?

When the approval was for that trench to
happen, it would have been maybe a week
before or two days before. | don't
renenber. | could probably | ook that up on
my records and find out exactly.

And are you aware that at 4:30 on the 15th
of Decenber, M. Decoul os received a denia
of his proposal to construct that trench?

| don't renenber.

And during the construction of the trench,
the trench walls coll apsed, correct?

One side collapsed a little bit.

Was there shoring in the trench?

No, there was not.

Were there any -- was there any support for
the trench walls?

For the tinme restraints, we were trying to
get it as fast as we could. W did have
basically nothing in there. Just we

| ower ed the sheat hing down and put the
stone in and we put the pipes together, put
it inthere and went. W did lose it after

t he pipes and everything were already in,
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we lost a little section of it and then we
slurry filled the rest of the hole up.
So if nmore time had been taken to construct
the trench and add shoring, that coll apse
woul dn't have occurred, correct?
I couldn't say that. |'ve seen shoring
with collapse -- | nean |'ve seen
col l apsing with shoring.
But this trench was constructed, as | --
strike that.

MS. READ: | don't think I have any
further questions.

HEARI NGS OFFI CER: M. Decoul os.

VMR DECOULCS: | have two
guesti ons.

REDI RECT EXAM NATI ON

BY MR DECOULCS:
M. Wight, is it normal for an LSP or an
engi neer to ask a contractor for design
suggestions before a proposal is nade to a
revi ewi ng agency?
It's very nornal.
Is it considered good practice by the

engi neer or an LSP?
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I think it is and | think they do too.

Did you order and receive shoring for the
trench construction at the Eagle Gas site?
Yes, and | had it on site.

And why didn't you use the shoring?

Time constraints. W just didn't have
enough time in the day to get what needed
to be done and we were just -- the vertical
wal I's were standing right up. | nean we
got the piping in the bottom the stone in,
the barrier in, and just a little bit
col | apsed.

MR DECOULCS: No further
guesti ons.

HEARI NGS OFFI CER: Ckay. Thank
you, M. Wight.

THE WTNESS: Can | nake a fina
statenment of ny own, a nmechanical statenent
on the gas punps?

HEARI NGS OFFI CER:  Sur e.

THE W TNESS: Does anybody obj ect
to that?

HEARI NGS OFFI CER:  No.

THE WTNESS: On the 10th when
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there was a diesel spill --

MR, DECOULCS: Can we clarify?
Decenber 10, 20047

THE WTNESS: Yes. | amsorry. |
don't have dates prior to that. But | did
see two gasoline spills. And | just want
to nmake note that when each nozzle fell out
of the cars that were being fuel ed, when
they fell on the ground they did not spil
much fuel because, due to vapor recovery
nozzl es, as soon as they cone out they do
shut off.

But the day that the diesel fuel
fell out of the truck, diesel fuels don't
have that ability and when it falls on the
ground and then you hear the attendant
scream ng, you have a fair anmount of fuel
that spills.

The other note | want to nake

HEARI NGS OFFI CER. Di d you observe
the diesel fuel spill?
THE WTNESS: | helped clean it

up. Well, after he was yelling, | realized
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what was going on there as | was there
doi ng anot her job.

HEARI NGS OFFI CER: Do you know how
much di esel fuel spilled?

THE WTNESS: It was raining out.
I couldn't tell you. It was a fair anount.
I couldn't tell you how much. The other
statenment is the fill pipe for the tank,
just as ny experience, it is gravity drop
and that is a conduit. Usually, putting
coarse sand or pea gravel, and that would
be gravity from!| would say the south side
of the gas station towards the north side
where the tank was, that pipe would have
gravity fed to that tank. So how ever bad
that pipe broke, it would have had a
conduit back to the other tank and have
been further upgradi ent, which never
showed, woul d be ny opinion.

The other opinion, on the drain
pi pe, back when the practices when that was
put in, it was probably the same natura
soil went back in around that pipe so it

woul d be hard to tell if you drilled next

CARCL A FIERIMONTE, CSR (781) 603-5221



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

513

toit to see a break in different material.

And the last note is in the
outfall, | could clean up the boonms and the
pads and not see anything there other than
t he heavy staining in the soil and cone
back and not see nothing, and the next tine
cone back and it would have that,
basically, filmlayer which | ooked to ne
like a bacteria growing on a fuel oil.

That's it. Thank you very much
for your tine.

HEARI NGS OFFI CER: Ckay.

MR, DECOULCS: Thank you, M.
Wi ght.

HEARI NGS OFFI CER: Thank you, M.
Wi ght.

THE W TNESS: Thank you.

MS. READ: Thank you.

HEARI NGS OFFI CER: Thank you.

(Wtness excused.)

HEARI NGS OFFI CER. Ms. Read, do you
want to exami ne M. Decoul os now or shall
we cone back another day? How do you w sh

to handl e that?
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MS. READ: | could begin, but I
don't know, | don't believe that | would
finish and so it mght be wise to restrict
it to another tine. Although, ultimtely,
it may not end up taking all that |ong, but
so but | can't say that | would finish
t oday.

HEARI NGS OFFI CER:  Mm hmm

MS. READ:. Certainly, there is a
fair amount of material to go over,
al t hough, you know, | would try to restrict
nysel f to the main points.

HEARI NGS OFFI CER: Mhm hmm

M5. READ: | guess | would be --

HEARI NGS OFFI CER: Wel |, it's your
choi ce because, you know, | all owed
M. Decoulos to go far beyond what we had
tal ked about and so | amnore than happy to
conme back another day if you wish. So it
is your -- | amgoing to | eave the decision
up to you, whether you want to do it now or
come back another day. | amnore than
happy to do --

M5. READ: |If we start now and are
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unable to finish by about five, would that
al so work?

HEARI NGS OFFI CER: That is fine.
Vel |, do you expect that you would be able
to finish in 35 m nutes?

MS. READ: Probably not, in truth.

HEARI NGS OFFI CER: Do you want to

try to go until 5:30? | mean, again, | am
just throwing this out there. It's up to
you.

MS. READ: Well, | guess | do think

that | would be unlikely to finish in tinme.
And gi ven how you said that, for your
pl anni ng purposes, | certainly don't think
that we are even |ooking at a half a day,
but we m ght be | ooking at an hour and a
half or it could end up just being an hour
and 15 or sonething like that.

HEARI NGS OFFI CER: M hmm

MS. READ: | would hope to be
expedi tious, but certainly not out by five
o' cl ock.

HEARI NGS OFFI CER: Right. Well,

why don't we, why don't we stop today and
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we will pick it up another day. Wen | get
back to nmy officer tonmorrow norning, | wll
| ook at ny cal endar and provi de both
parties with some dates on which | am
available within the next week or two and
we will conclude on one of those dates.

MR DECOULCS: Can we throw out
some dates where we nay not be available to
you?

HEARI NGS OFFI CER: Wl |, why don't
you just initiate it by e-mail tonorrow

MR, DECOULGCS: Ckay.

HEARI NGS OFFICER: | think that is
the best way to do it. | don't have ny
cal endar here. Does that sound okay wth
you, Ms. Read?

M5. READ: Yes. | guess | ama
little -- if | could just have a nonent to
| ook at my cross exam nation notes and
determ ne whether it is conceivable that we
could finish today.

HEARI NGS OFFI CER: Sure. | nean ny
thinking is if you reasonably believe that

you could finish by, I don't know, 5:30,
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5:45. Oherwi se, why don't we finish right
now, end right now.

M5. READ: Yes. That is fine.

HEARI NGS OFFI CER: And cone back
for anot her day.

M5. READ:. That is fine.

HEARI NGS OFFI CER: Ckay. And maybe
not even a day, a couple hours.

M5. READ: Oh, yes. | really think
a half a day naxi num and probably not that
nmuch.

HEARI NGS OFFI CER. Ckay. Al
right. M. Decoul 0s?

MR DECOULCS: | amfine with that.
Thank you.

HEARI NGS OFFI CER: Al'l right with
you. Ckay. So we will conclude today. |
wi Il communicate by e-mail tonmobrrow with
you as to sone possible dates and we will
set up another day when we can finish it up
in the next week or two.

M5. READ: In the next week or two,
that would be great.

HEARI NGS OFFI CER: Yes, that is

CARCL A FIERIMONTE, CSR (781) 603-5221
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what | amthinking. | don't want to drag

it out. | want to finish it either next

week or, at the outside, the week after.

But | would like to do it sonetine next

week.

MS. READ: That woul d be great.

HEARI NGS OFFI CER: Ckay. Anyt hi ng

el se?

MR DECOULGCS: No.

HEARI NGS OFFI CER: Ckay.

(At which tinme the matter was

suspended at 4:30 p.m)
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CERTI FI CATE

I, Carol A Fierinonte, Certified

Short hand Reporter and Notary Public in and
for the Commonweal th of Massachusetts, do
hereby certify that the foregoing
transcript is a true and accurate
transcription of the proceedi ngs taken
before me, to the best of mnmy know edge,
skill and ability.

DATED this 16th day of February, 2011,

at Westwood, Massachusetts.

Carol A. Fierinonte
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