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PROCEEDI NGS

HEARI NG OFFI CER: Good norning. W're
on the record in the matter of Janes J. Decoul os,
Docket Number LSP 10 AP 01. W're here for the
Adj udicatory Hearing. |It's January 26, 2011. I'm
TimJones, the Presiding Oficer in the case.

This Adjudicatory Hearing is scheduled to occur
today and tonorrow. | have talked at length with
the parties on a couple of different occasions
about how this hearing would occur, and there are
a couple of orders in place about how it will
occur, as well. | think the parties are famliar
with those, as well as the adjudicatory rules.

One thing |'mgoing to be doing, just so
you know, |I'maware there's a stenographer here,
but just for nmy own purposes, |I'mgoing to be
recording this just to test this new equi pnent |
have. So I'mgoing to be recording it on a new
digital device that |'ve got just to test this new
equi prent. Just so you know why |' m doi ng that.

In terms of going forward, what we're
going to be doing is the departnment will be
presenting its case first, and putting on its

wi tnesses first, who will be cross-exam ned by
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M. Decoulos, if he wishes. There's no obligation
to cross-exani ne witnesses, that's M. Decoul os
choi ce.

As | have explained in the recent status
conference, generally, I'mgoing to be allocating
equal tinme for the parties to cross-exanine the
Wi tnesses. So generally, M. Decoulos will have
all of today to cross-exanm ne the w tnesses
presented by the Board, and Ms. Read nmay have al
of tonorrow, if she wishes, generally, to
cross-exam ne M. Decoul os' witnesses.

As | explained in the recent status

conference, | think it was this past Friday,
that's not a hard and fast rule. [It's flexible.
It's gray. |t depends upon the circunmstances as

they arise, and as the subject nmatter of the
testinony is elicited, depending upon the needs of
the parties. So | may allow nore tine or |ess

ti me, dependi ng upon how thi ngs go.

I will also -- | should say, | may allow
limted redirect exanination, and then linmited
recross exami nation, as well, for each of the
W tnesses. Again, that will depend on the

exan nation
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Al so, as a general matter, the scope of
cross-examnation is limted to the scope of the
wi tness' direct testinobny. Again, as | explained
in the recent status conference, that's not a hard
and fast rule, because one of the things you may
be doing or seeking to do in cross-exanmnation is
to inmpeach the credibility of the w tness, and
sonetimes it is difficult to ascertain precisely
where the boundaries or the paraneters of the
scope of the direct is, and where it's fair
ganme -- as opposed to where it's fair ganme for
cross-exam nation. That boundary is not always
cl ear.

W will be taking up those issues as we
go. Wth all that said, are there any questions
or prelimnary matters that we should take up
ri ght now before we begin with the Board putting
on its first witness? M. Read?

M5. READ: | do not have any. Thank
you.

HEARI NG OFFICER.  Sir?

MR, JABLONSKI: | was wondering, would I
be able to testify today?

HEARI NG OFFI CER:  You are?
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MR JABLONSKI: |'m Mark Jabl onski. |
was j ust wondering about the scheduling and the
process.

HEARI NG OFFI CER M. Jabl onski is here
pursuant to a subpoena issued by ne on behal f of
M. Decoulos. He has raised a question whether he
could testify today. | would Iike to get your
testinony in today so that we could avoid you
havi ng coni ng back for another day. M. Decoul os
or Ms. Read, first, what are your thoughts on
t hat ?

M5. READ: |'mcertainly willing to try
to accomodate M. Jablonski. | do have four
witnesses to put on, and it is conceivable that if
the day was wearing on, that the wi tnesses could
be taken out of order since M. Jablonski is one
of M. Decoul os' witnesses. That being said, all
of my witnesses are sort of in the sane position
of not wanting to have to return. But | will do
everything that | can to expedite, and | will be
somewhat flexible in that regard. | would like to
see how the day goes, but it nakes sense for
M. Jabl onski to go today.

HEARI NG OFFI CER What are your
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t houghts, M. Decoul 0s?

MR, DECOULCS: |I'mfine with that. M
concern is just how things are going to unfold
with tonorrow s schedul ed hearing and whet her ny
witnesses need to be notified in case there's a
weat her cancel | ati on.

HEARI NG OFFI CER: | expect tonorrow we
will go forward with the hearing. W won't know
whet her there will be a cancellation of the
hearing tonmorrow until tonorrow norning. | have
your nunbers to contact you and let you know. |
think we should all assune it's going to go
forward unl ess you hear otherwise. It's ny
under standi ng that nost of the snowis going to
come this afternoon anyhow, so we should all be
ready to get up and go tonorrow norning.

Wth that said, M. Decoul os, could you
give me an estimate of the length of tine you
expected to need to exam ne M. Jabl onski ?

MR DECOULCS: 30 minutes.

HEARI NG OFFI CER: Wy don't we take
M. Jablonski first. Do you have a problemwth
that, M. Decoul 0s?

MR, DECOULCS: You caught ne a little
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bit offguard.

HEARI NG OFFI CER:  Okay. Well, why don't
we take M. Jablonski after M. Phillips. 1Is it
M. Phillips; is that correct?

MR PHI LLIPS: That's correct.

HEARI NG OFFI CER:  Wul d that be okay
with you, M. Decoul 0s?

MR DECOULCS: That's fine.

HEARI NG OFFICER: | f you would Iike nore
time to prepare for M. Jablonski, if this has
caught you offguard, we could even do it after a
lunch break, if you wish. Wuld you |like to do
t hat ?

MR DECOULCS: Either that or a 5 minute
recess would be fine, as well.

HEARI NG OFFI CER Ckay. Well, why don't
we see how M. Phillips' testinony goes, and we'll
either take M. Jablonski right after M. Phillips
or inmedi ately after lunch. |Is that acceptable to
you, M. Decoul 0s?

MR, DECOULCS:  Yes.

HEARI NG OFFI CER.  Ms. Read?

M5. READ: Yes.

HEARI NG OFFI CER: M. Jabl onski ?
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MR, JABLONSKI :  Yes.

HEARI NG OFFI CER.  Are there any other
matters that we need to take up before we begin?

MS. READ: May | just ask one | ogistical
matter? | assunme that | need to ask ny w tnesses
to reaffirmtheir testinony before M. Decoul os
begi ns his cross-exam nation. Shall | do that
with their rebuttal testinony, as well?

HEARI NG OFFI CER  That's correct. Cood
guestion. | should have nentioned that, actually.
VWhat we will dois | will swear in the wtness,
and then you'll have an opportunity to present the
witness with his or his testinony. They can
quickly reviewit, ask themif they recognize it
as their testinony, ask themif they adopt that
testinony as theirs for purposes of this hearing,
and then we'll allow M. Decoul os to cross-exani ne
t he witness.

MS. READ: Ckay.

HEARI NG OFFI CER: Any questions about
that, M. Decoul 0s?

MR DECOULCS: No.

HEARI NG OFFI CER. Any ot her questions or

i ssues to take up, M. Decoul 0s?
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MR DECOULCS: No.

HEARI NG OFFI CER W th that said,
Ms. Read, why don't you call your first wtness.
| assune it's M. Phillips, who is sitting next to
ne.

M5. READ: Yes, it is.

HEARI NG OFFI CER. Sir, could you pl ease
state your full name for the record?

MR, PH LLIPS: 1lan Mchael Phillips.

HEARI NG OFFI CER: Do you pronmise to tell

the truth, the whole truth, and nothing but the

truth?
MR PHLLIPS: | do
HEARI NG OFFI CER°  Okay. Thank you.
Ms. Read.
DI RECT EXAM NATI ON
READ:
Good nmorning, M. Phillips. [|'m handing you what

is marked as Exhibit B-6, and ask if you recognize
this as your direct testinony in this action?
(Wtness reviews docunent.)Yes, it is ny direct
testinony in this action.

Simlarly, I'mhanding you what has been narked as

Exhi bit B-62, your rebuttal testinony, and ask if
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you recognize it as the rebuttal testinopny that
you filed in this action?
(Wtness reviews docunent.) | recognize it as the
rebuttal testinony | filed in this action.
Do you adopt both the direct and the rebuttal
testinony that you previously filed in this action
for purposes of today's hearing?
Yes.
If you were asked the questions in that testinony
today, you would give the same answers as you have
recorded there?
| would give the sane answers. There was a
sentence in there that | took a sentence from
M. Decoul os' report that had a followp table to
it, that had different data than was described in
the sentence. | referenced the sentence in ny
report. But other than that, |I'mconfortable with
what |'ve prepared.

MS. READ: Thank you.

HEARI NG OFFI CER: M. Decoul os, you may
cross-examne M. Phillips.

CROSS EXAM NATI ON

DECOULCS:

Good norning, M. Phillips.
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Good nor ni ng.
Your resume, which you included with your direct
testinony was proffered as Exhibit B-7; is that
correct?
It's not attached to what | have here, but...

MR DECOULCS: May | hand the resune to
the witness?

(Document tendered)

I"mjust asking if that's the conplete and entire
resune that you submitted as Exhibit B-7, which
was your resune?
| believe so
In your resune, on page 3 -- actually, page 4 of
5, you nentioned that you have prepared SPCC and
Facility Response Plans; is that correct?
That's correct.
Coul d you describe for us what an SPCC plan is?
The SPCC Plan relates and the Facility Response
Plan relate to facilities with |arger storages of
oil. In this particular case, this was a project
that | had worked on on behal f of Boss Fuel at
Logan Airport.
When you say | arge storage, do you know how | arge

the storage of oil has to be?
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| don't recall, as | sit here right now
Do you know what | aw the SPCC Pl ans are prepared
under ?
| don't recall.
Up on the display screen | have presented an
exhi bit of the SPCC Plans, that's Exhibit R-18,
which is fromthe U S. Environnental Protection
Agency. In this exhibit, on page 2, it nentions
why SPCC Pl ans are prepared and what | aw they fall
under. Do you agree with that?
To be honest, | can't see it fromthis distance.
M5. READ: | would just like to note ny
objection. M. Decoulos hasn't established that
the witness has any connection with this docunent.
Also, | would like -- the spill prevention and
control neasures are not the regulations that are
at issue in this proceeding. I'mwlling to be
somewhat flexible in the questioning, but | do
want to note nmy objection for the record. And |
may bring a further objection depending on how
long the |ine of questioning goes.
HEARI NG OFFI CER. M. Decoul os, where
are you going with this?

MR, DECOULCS: Chapter 21E reference the
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Cl ean Water Act, which the SPCC Plan falls under,
and the need to harnonize with federal [aws such
as the Cean Water Act. So part of the issues
that are at stake here are my conpliance with 21E
and that's why | believe that M. Phillips
experience on preparations of plans under the
Cl ean Water Act are relevant to the issues here
under 21E

HEARI NG OFFI CER:  Ckay, well, you can
ask M. Phillips about his personal know edge of
those requirenents in that interplay that you were
tal ki ng about, and his general personal know edge,
and try to establish how nuch he knows or doesn't
know about that.
M. Phillips, have you had a chance to review ny
exhibits in this proceedi ng?
| believe I went through all of them
Wul d you dispute that this is Exhibit R-18 in ny
list of exhibits?
I would just have to look at the list to conpare
it, obviously. There are nany exhibits.

MR, DECOULCS: |'m handing the witness a
list of the web page that has been created, which

presents all of the exhibits in this matter.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

16

HEARI NG OFFI CER | think we can
establish for the record that this is Exhibit
R-18. W can nove on.

So at the bottom of page 2, which I have up on the
di splay screen, I'mgoing to hand you a hard copy
of it. At the bottomof the first colunn on page
2, it tal ks about what the purpose of SPCC pl ans
are, such as what you've prepared at Logan
Airport. Could you read that |ast paragraph as it
extends onto the top of the second col um?

"The purpose of the spill prevention control and
counter neasure SPCC Rule is to help facilities
prevent the discharge of oil into navigable waters
or joining shore lines. This rule is a part of
the Environment Protection Agency's oil spil
prevention program and was published under
authority of Section 311, Paragraph J,

Subpar agraph 1, Subparagraph C of the Federa

Water Pollution Control Act (Clean Water Act in
1974). The rule may be found at Title 40, Code of
Federal Regulations, Part 1-12."

Thank you. Do you know what the requirenents are
for preparing an SPCC Pl an? You've prepared one

in Logan Airport, can you explain --
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It was many years ago that | worked on that
project. But fundamentally, it's identifying the
processes and measures to prevent releases to the
environment fromoil storage

|'mgoing to hand you the sane exhibit, again, and
ask you to read the first sentence at the top of
the second col umm under the Subsection 1, which is
who is covered by the SPCC rule. Just that first
sent ence, please.

"Afacility is covered by the SPCC rule if it has
an aggregate aboveground oil storage capacity
greater than 1,320 U. S. gallons or a conpletely
buri ed storage capacity greater than 42,000 U. S
gallons and there is a reasonabl e expectation of
an oil discharge into or upon navigable waters of
the U.S. or adjoining shore lines."

Thank you. Now, at the top of page 6, columm 1,
can you read that sentence that's highlighted?
"Every SPCC plan nust be prepared in accordance
wi th good engi neering practices. Every SPCC pl an
nmust be certified per a professional engineer

unl ess the owner/operator is able to and chooses
to self-certify the plan.™

Thank you. Are you a professional engineer?
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| am not.

In your resune it says that you manage and
prepared the SPCC and Facility Response Pl ans for
the tank farmand fuel distribution system at
Logan International Airport. Wo was the

pr of essi onal engi neer who prepared that plan?

I don't remenber who the professional engineer
was. It was at ny previous firm

MR DECOULCS: M. Jones, | have a
section of Chapter 21E that | would like to
i ntroduce that has not been introduced as an
exhibit, but it's a statute. | have copies of
what |'mgoing to hand to the witness, for you as
well as Ms. Read.

HEARI NG OFFI CER° M. Decoul os, wth
regard to statutes, regulations, other |aws, you
don't need to introduce them as exhibits.

MR, DECOULCS: Right, that's what |
figured, but do you want a copy of what |'m going
to provide to M. Phillips now?

HEARI NG OFFI CER. That woul d be fi ne.
M. Phillips, |I'mhanding you a copy of Genera
Laws Chapter 21E, Section 3. | would like for you

to read into the record Subsection C, which begins
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wi th, "The Departnent shall."
"The Departnent shall pronul gate such regul ati ons
as it deens necessary for the inplenmentation,
adm ni stration and enforcenent of this chapter.
FWPCA, CERCLA, and other pertinent |aws. Such
regul ati ons may i nclude provisions waiving or
limting the applicability of this chapter as to
any matter which the departnent determ nes to be
adequat el y regul ated by anot her program or
governnent agency. The Departnent shall integrate
its inplenentation and enforcenent of this chapter
wi th other prograns established for the protection
of the public health, safety, welfare and the
envi ronment . "
Thank you very nuch

HEARI NG OFFI CER° M. Decoul os, just
al so for your own benefit, because | know your
time is limted -- it's up to you how you want to
do it, but for exanple, when you're referring to a
provision of a regulation or statute, you can
sinmply refer to that, you don't have to have the
witness read it into the record. And that way, it
becones part of the record, and that will save you

time as well. It's up to you.
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MR DECOULCS: | understand.

HEARI NG OFFI CER  Sonetines there's a
particul ar purpose why one mght want to have
sonething read into the record. Perhaps you want
to draw attention to that and focus on specific
sections or sentences of that. So it's conpletely
up to you as to whether you want to do that. But
| just wanted to Il et you know that you don't need
to do that because your tine is limted. So it's
up to you.

MR, DECOULCS: Thank you. That's
probably the last time that 1'mgoing to read a
regul ation or statute into the record.

HEARI NG OFFI CER. Wl |, again, it's your
choi ce.

M. Phillips, do you recall fromExhibit R 18 --
well, let me put it back up on the board, if you
woul d like. Do you recall what that threshold
requi renment was for aboveground oil storage that
was on Exhibit R-18.

1,320 U. S. gallons.

What |'mgoing to put up on the display is

phot ographs that have been introduced into the

record. Have you had a chance, M. Phillips, to
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| ook at phot ographs that have been put into the
record that are on nmy website?

| have |l ooked at -- | think |I've | ooked at all of
t hem

What | have up on the screen right nowis

phot ograph Nunber 3.

HEARI NG OFFI CER° M. Decoul os, for
pur poses of the record, rem nd me, these
phot ographs are at R what on your website? |
don't recall specifically where they are.

M5. READ: | believe it's R-2.

HEARING OFFICER  Is it R 27

M5. READ: Excuse me. RR-2. | believe
it's the first exhibit after his rebuttal
testi nony, M. Decoul os' rebuttal testinony.

HEARI NG OFFICER RR-2, and this is the
third photograph at RR-2?

MR DECOULCS: Yes. And all of the
phot ographs are listed nunerically. As |'m going
to presenting themtoday, these nunbers will be
consistent with what's on the website. Because
what the website is actually doing is hyperlinking
to what they call Picasa Wb Al bum

HEARI NG OFFI CER: | under st and.
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MR, DECOULCS: So these photographs were
downl oaded directly fromthe Picasa Wb A bum and
are being presented to the witnesses in that sane
nureri cal order.

M. Phillips, Exhibit RR-58 was a Notice of
Responsibility that was issued to Richard Nantais
for a release of petroleumthat occurred at 132
Main Street in Carver, identified as Rel ease
Tracki ng Nunmber 4-12848, and it's dated August 11,
1997. 1'mgoing to hand this exhibit to you and
ask for you to read the last word on page 2 and
the first sentence of page 3.

"The historic activities are not well known, but
do include an auto junkyard operation."

Thank you. So do you agree that the Department of
Envi ronnental Protection, DEP, has adm tted that
historic activities at 131 Main Street include an
aut o junkyard operation?

| didn't look at the beginning of that letter to
know who it was fromor to. (Wtness reviews
docunent.) That does appear to be a concl usion
reached by the departnent.

Now, photograph 3 that | have up on the screen is

an ariel photograph that | purchased from Eastern
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Topographics, dated April 15, 1992. Do you agree?
That's what's referenced on the screen.

If I zoomin on this photograph, can you identify
where |'ve zooned in at is the Eagle Gas site,
that's the main thrust of this hearing, at 131
Main Street? Do you want ne to zoom out?

No, that | ooks approximately where it is.

Now, if I zoomin to the southerly portion of the
facility, do you think that what we're | ooking at
on April 15, 1992 could be an autonotive junkyard?
It |ooks like an open lot. |'mnot sure whether
it's an autonotive junkyard or not.

M5. READ: | would just like to note ny
objection to the relevance of this docunent, given
that it is dated in 1992, and the work that is at
issue in this proceeding took place in 2003 to
2005. And also, | just want to reserve -- |'m not
wai ving any objection as to the witness' adoption
of this exhibit and his own know edge.
understand that his testinony is sinply
characterizing what he sees in the photograph.

HEARI NG OFFI CER.  (Obj ecti on not ed.

M. Phillips, showing you Figure 4, which was a

phot ograph shot at the rear yard of the Eagle Gas
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site in 1997, which is noted, do you agree?

Only to the extent that it says that on the
screen.

I'mgoing to show you Figure 5 next, Figure 6, and
Figure 7. G ven those photographs, do you think
that there's a possibility that there nay have
been nore than 1,320 gallons of oil stored at the
Eagle Gas site in 1997?

| would have no way of determ ning that.

Just a possibility, that's all 1'm asking.

| f the photographs represent everything that was
there, it would be unlikely.

I"mgoing to hand you Exhibit RR-6, which is an
audit site inspection conducted by Thomas Potter

on August 19, 1998. Can you read ne what's

hi ghl i ght ed?

I'"mnot sure what it says. It says, "M. Nantais
install a drainpipe to punp -- sonething --
from-- sonething -- excavation pipe exist today."

That's the best | can make of that.
Thank you.

M5. READ: Again, | would just like to
regi ster ny objection to the relevance of this

evi dence, given that it dates from 1998, which is
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five years prior to the earliest work by
M. Decoul os.

HEARI NG OFFI CER.  Obj ecti on not ed.

M. Decoul os, do you have any evidence to
establish that this was the condition of the
property on or imrediately before the tinme of the
rel eases at issue here?

MR, DECOULCS: No. But part of ny
testi nony, your Honor, relates to the contaninated
stormnvater outfall, which is the primary issue
here, that the contam nation at that outfall was
due to historic surface releases. So that's the
rel evancy of this information. |'mdone with the
historic information, by the way.

HEARI NG OFFI CER That's fine, you can
take your tinme on it. | was just asking if there
was any additional evidence to establish that the
circunstances nore proximate to the tinme of the
rel eases were sinmlar to what appears in the
phot ographs here. | understand your position
The exhibits will remain in the record. |
understand Ms. Read's objection to them as well.
And that will go to the weight that | attach to

t hose exhibits.
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MR, DECOULCS: Thank you.
M. Phillips, on Novenber 12, 2010 | subnitted
suppl enmental rebuttal testinmony in this matter and
stated that --

HEARI NG OFFI CER. Wi ch suppl enent a
rebuttal testimony is this?

MR, DECOULCS: It's supplementa
rebuttal testinmony Nunmber 2, which is Exhibit
RR- 56.
Can you read for nme paragraph 9 of my testinony?
It's highlighted
Paragraph 9. "Based on topography shown in the
site plan presented as Exhibit RR-8, which was the
sane as that presented in the 24-by-36 site plan
inserted in the Phase | initial site investigation
and Tier Classification, dated April 30, 2004
(Exhibit B-30), oil spills and stormwater surface
flows froman auto junkyard operation on the
easterly and southeasterly areas of the Eagle site
woul d flow to the downgradi ent catch basins shown
in Exhibit RR-8 (AKA CB4)."
Thank you. I'mgoing to pull up that site plan.

MR, DECOULCS: Would it help this

forum-- | also have a hard copy of it, which is a
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chal k. By the way, | should have described for
the forumthe chal ks that | have provi ded today.

HEARI NG OFFI CER:  So you have the sane
chal k on the hard copy as well as on your overhead
proj ector?

MR DECOULCS: That's correct.

HEARI NG OFFI CER Are you going to be
asking M. Phillips questions about the chal k?

MR, DECOULCS:  Yes.

HEARI NG OFFI CER. Why don't we first
tal k about the chal k because | believe -- is this
the chal k that you had objections to, Ms. Read?

M5. READ: If it's the one that is
showi ng right now, no. In general, | would have
no objection to site plans that cane from
submittals by M. Decoulos to MassDEP, with the
one exception that |'ve noted previously that was
actually created after his work. Perhaps we
shoul d tal k about that one as such tinme as he
presents it. But in general, | have no objection
to the use of blowps of site plans that were in
submittal s.

HEARI NG OFFICER. So this is actually an

exhibit, M. Decoul os, that you' ve submtted?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q

28

MR, DECOULCS: It's part of an exhibit.

HEARI NG OFFICER:  So it's a bl owup of an
exhi bit.

MR, DECOULCS: Well, it's not a bl owp,
it's actually to scale fromthe exhibit.

HEARI NG OFFI CER. Under st ood. \What
exhibit is this?

MR DECOULCS: B-30. So what |'m
presenting is Appendi x A from Exhi bit B-30.

HEARI NG OFFICER.  That's fine. You may
ask M. Phillips questions about that. It's up to
you whet her you wi sh to use sinply the hard copy
or also the inage projected by the projector.

MR, DECOULCS: It may be easier to
actually use the inmage, and |'ve got a |aser
poi nter here that can hel p.

HEARI NG OFFI CER  That's fi ne.

MR, DECOULCS: G ve nme a nmonment to pull
it up. This is Exhibit B of Exhibit B-30.

HEARI NG OFFI CER: Appendi x B or Exhi bit
B?

MR, DECOULCS: |'msorry. Appendix B of
Exhi bit B-30.

M. Phillips, in nmy testinony, that suppl enental
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rebuttal testinmony Nunber 2 that | filed that you
read into the record, | stated that the southerly
portion of the property here was likely to flowin
which direction again? That it would flowto a
downgr adi ent catch basin in Exhibit RR-8.

Now Exhibit RR-8 is the disputed exhibit
that the Board is contesting

HEARI NG OFFI CER° Do you need that for
pur poses of what you're doing now? Can't you just
ask hi m questions about this?

MR DECOULCS: | can do that.

HEARI NG OFFICER.  |I'mjust trying to,
again, help you save tine.
So on this Exhibit B-30, Appendix B, again, |
stated in ny testinony that oil spills and
stormwvater surface flows froman autonotive
junkyard operation on the easterly and
sout heasterly areas of the Eagle site would fl ow
to a downgradi ent catch basin, which |'malleging
is identified in front of the property at 133 Min
Street. Do you see where |'m pointing?

HEARI NG OFFICER  |s that identified as
DVH- 1277

MR, DECOULCS: No, it's identified as CB
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on this site plan, and in parenthesis 24 PPM

HEARI NG OFFI CER:  Ckay.
Wul d you dispute that testinony that | nade?
| don't know whether that area is paved or not
that you' ve been tal ki ng about and how nuch
infiltration or how nuch stormwater flow runoff
woul d be, nor do I know what the topography lines
on that map are actually depicting wthout know ng
what the specific elevations are, to tell you
whet her it slopes in that direction or not.
Thank you. Now, on Decenber 10, 2004, there was a
response to a fuel oil spill at the Eagle Gas
site, which is shown in photographs 93 through
103. And |I'mgoing to put those photographs up on
the display screen. W' re | ooking at photograph
93 right now, which again was a spill that
occurred on Decenber 10, 2004. 94. 95.

Do you recognize -- first off, we're
| ooki ng at phot ograph 97 right now. Have you ever
visited the Eagle Gas site at 131 Main Street in
Carver?
| have never been on the property, but | have been
to the site.

Does that mean you' ve stepped onto the property?
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| did not step onto the property.

So you' ve been on the Main Street right-of-way?

| have been on the Main Street, yes, | have.

Does photograph 97 look Iike a fanm liar portion of
the Main Street right-of-way that you' ve been on
in the Town of Carver?

Yes, it does.

Coul d you confirmor deny what the caption of that
phot ograph is?

Wul d you Iike me to read the caption into the
record?

Sur e.

"97 - Energency Spill Response with DEP enpl oyee
Cynt hi a Baran observing flow i nto downgradi ent
catch basin. Decenber 10, 2004."

Showi ng you phot ograph 98, 99 --

HEARI NG OFFI CER° M. Decoulos, | don't
think there's any dispute that that catch basin is
downgradi ent fromthe property; is that correct,
Ms. Read?

M5. READ: That's correct.

I'"mgoing to hand you Exhibit RR-65, which
descri bes another spill of petroleumthat occurred

at the Eagle Gas site in 2005. Do you agree that
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that's what that e-mail describes?

(Wtness reviews docunent.) This appears to be two
e-mails, one froma Chief Craig Weston to Cynthia
Baran at DEP, and a response from M. Baran to
Chief Weston with regard to a spill of

approxi mately 5 gallons of gasoline on Novenber 7,
2005.

Thank you. ['mgoing to hand you Exhibit RR-27
Can you read the highlighted section on page 2. |
will pull it up on the screen here. Can you tel
me what this exhibit is entitled?

This appears to be a printout fromthe DEP web
page, title in the right-hand side under Water,
Wastewater and Wetlands, there's a title called
Nonpoi nt Source Pol | uti on Education: Mtor GI.
That section that | asked you to read on page 2,
can you read that again?

"Ol that |eaks fromour cars onto roads and
driveways is washed into stormdrains and then
usually flows directly into a | ake or stream

Used notor oil is the largest single source of
pollution in | akes, streans and rivers."

Can you read the next sentence after that?

"Americans spill 180 million gallons of used oi
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each year into the nation's waters."
Thank you.

M5. READ: | would just like to note for
the record that the Board is not disputing the
contents of these exhibits.

HEARI NG OFFI CER:  Again, M. Decoul os,
if you want to save yourself tinme, to the extent
that something is not disputed, you may want to
sinply nove on --

MR DECOULCS: |'m done.

HEARI NG OFFI CER  -- and know that it's
in the record. Then at the end of the
adj udi catory hearing, what | will have the parties
do is subnmit closing briefs, and then you can nake
argunents as to why you believe your evidence
shows, and the Board doesn't, your points. So to
the extent that something is already in evidence
and not disputed, you may not want to waste your
time on it and nove on. Again, that's up to you.

MR, DECOULCS: No, |'mdone. Thank you.
M. Phillips, |I'mhanding you your rebutta
testinony, Exhibit B-62, and | have highlighted
lines 18 through 23 on page 2. Can you read that,

pl ease?
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"Furthermore, for surface runoff to cause the
gross contani nati on observed on nultiple occasions
at the outfall to the brook, as M. Decoul os

opi ned, the anpbunt of contanmi nation on the surface
of the gas station would have to be conparable to
t he anpbunt of contami nation at the outfall.

M. Decoul os has not presented any evidence that
gross vol unmes of contam nation were present on the
surface of the station.”

Thank you. Do you agree that your experience in
preparing SPCC plans, surface spills that occurred
on December 10, 2004 and i n Novenber of 2005
Novenber 7, 2005, could have occurred other tines?
Do you believe that there coul d have been ot her
surface spills other than what's in the record of
Decenber 10, 2004 and Novenber 7, 2005 at this gas
station?

| have no basis for an opinion either way on that.
There was nothing in the record that | read that
indicated that it was nore often than that or |ess
often than that, for that matter.

Do you agree that spills that occur on the
concrete pad of the gas station of any size,

whet her they're froma drip to 100 gallons, would
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eventually flow on the surface and into South
Meadow Br ook, based on your know edge of the site?
It would depend on the weather, it would depend on
a lot of features. Gasoline, for exanple, is a
vol atile substance. It will volatilize into the
at nrosphere and may not cone to be there. It's
hard to say what woul d happen exactly. But if you
were in a rain event and the water was washi ng off
of that paving, that the water washes to the catch
basin. That's for sure.

Do you know which catch basin a spill would run to
fromthe concrete pad at the Eagle Gas Station?

| would presune it would be running down the
street towards the catch basin in front of 133
Main Street.

Have you ever designed a stormwvater collection
syst enf

| have not.

Do you know t he difference between a drai nage
manhol e and a catch basin?

| do, generally.

Coul d you expl ai n?

A catch basin collects surface runoff. A drai nage

manhol e is generally a spot that does not collect,
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but brings together various lines or presents an

opportunity to go in and inspect and clean out the

lines.
Thank you.

HEARI NG OFFI CER. M. Decoul os, just for
my own purposes, are there any other -- well, |I'm
going to save that. Nevermind, |I'mgoing to save

it for later. You may resune.
I would like to have the witness go to Chalk
Nunber 1, which is Existing Site Plan, Figure
Nunber 4, froman |RA status report prepared in
June of 2003

HEARI NG OFFI CER: Wl |, let ne ask you
this, M. Decoulos. |Is this an exhibit in the
record?

MR, DECOULCS:  Yes.

HEARI NG OFFI CER:  Which exhibit is it?
Let's reference whatever you're going to be
referring us to in terms of the exhibit
nunber that you' ve already established.

MR DECOULCS: This is the Board's
Exhi bit B-21, dated July 3, 2003. And again, |
woul d like to have the witness go up to the chalk,

which we can identify as Chal k Nunber 1.
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HEARI NG OFFI CER° W don't need to
identify it as Chalk -- are we tal ki ng about
Exhi bit B-217?

MR, DECOULCS: We're tal king about
Figure 4 in Exhibit B-21.

HEARI NG OFFI CER.  Ckay, then let's
reference it that way.

MR. DECOULCS: It's just that | would
like to have the witness mark this plan, which I
have as a chalk, and | would like to introduce his
mar ki ngs and ot her wi tnesses' nmarkings into the
record, if that's all owed.

HEARI NG OFFI CER: You may do that. Do
you have any objection to that, M. Read?

MS. READ: No.

HEARI NG OFFI CER  Were is this, M.
Decoul os, that you're referring to that you want
himto mark up?

MR, DECOULCS: On the plan.

HEARI NG OFFI CER:  Ckay. |Is this
currently identified as Chal k 17

MR DECOULCS: That's what | would Iike
todois | would like to introduce it and identify

it as Chal k 1.
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HEARI NG OFFI CER: Wy don't you identify
it as Chal k 1.

MR, DECOULCS: So, again, Chalk 1 is
entitled Existing Site Plan, Eagle Gas Station,
Carver, Massachusetts. Prepared by Decoul os &
Conmpany. Date: June 2003. Scale 1 inch equals
40, Figure Number 4.

HEARI NG OFFI CER And, again, for
pur poses of clarity, M. Decoulos, this is from
Exhi bit B-30, Appendix B; is that correct?

MR, DECOULCS: No. This is Exhibit
B- 21.
M. Phillips, what | would like to have you do is
identify the catch basins and drai nage manhol es in
front of the Eagle Gas Station that are on this
plan in blue with this pen that |I'm handi ng you.
Then | would like for you to identify which
direction the surface water is flow ng on that
stormnvat er coll ection system
So you want the catch basins that are in front of
t he property?
Ri ght .

HEARI NG OFFI CER Wy don't you identify

those with CB-1, CB-2, et cetera.
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MR, DECOULCS: That woul d be a good
i dea.
Maybe start upgradi ent.
I'"massunming that this is the property boundary.
First one, CB-1, CB-2, CB-3. There's a catch
basin there. CB-4.
Now, if you could identify the drain manhol es.
HEARI NG OFFI CER Why don't we call
those DVH 1, DVH 2, et cetera
DvH 1, DMH 2, and DVH 3.
Now, can you also identify on this chalk the
direction in which the stormmvater collection
system fl ows?
This does not indicate that, based on ny visit to
the area. GCenerally, the topography is flow ng
overall to a south, southeasterly direction.
Coul d you identify which direction the stormater
collection systemis flow ng, based on your review
of the exhibits and your understandi ng of the
facts in this matter?
Yes.
Could you identify with the |Iarge arrow which
direction stormvater woul d be fl ow ng?

In the stormiater systenf
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Yes.

(Wtness conplies.)

Now, in your testinony, at page 5 --
Wul d you like me to stay here?

Yes.

--online 6 to 8, you nentioned that
"He," and that's nme, "did not assess the potenti al
for LNAPL to enter the stormwater drainage piping
t hrough joints and/or cracks and, therefore, his
conclusion that the piping was not acting as a
preferential pathway was not supported.”

Coul d you show us where joints and/or
cracks that you're referring to. |If you want, |
can hand you your testinony again. Again, that's
lines 6 through 8. Could you show us where cracks
m ght be in that stormmater piping that you were
referring to in your testinony?

It could be anywhere on the length of this
stormnvat er piping that's shown on this picture.
It was never assessed.

So you weren't referring to where the diesel
rel ease that | was assigned to address? You
weren't referring to that?

The extent of the diesel release that is the
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subj ect here was never assessed to its extent to

figure out where the mgration pathways were. It

appeared to be in contact with the stormdrains in

various |l ocations, and may have been in nore
| ocations than even those ones identified.
I"mgoing to put Exhibit B-41 up on the display
screen.

HEARI NG OFFI CER° Do you want
M. Phillips to continue standi ng?

MR DECOULCS: Yes, | want himto
continue to stand. Thank you.
In Exhibit B-41 there was a site plan identified
as Figure 1. Do you agree?
This is Figure 1, and it's dated Decenber 2004.
Now, on this figure, can you tell ne if
identified the approximate extent of NAPL?
You have presented your opinion as to the
approxi mat e extent of NAPL.
Coul d you draw that approxi mate extent on Chal k
Nurmber 17

HEARI NG OFFICER: M. Phillips, could
you show ne where you're referring to on the
over head?

THE W TNESS: It's this line here.
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HEARI NG OFFI CER. | see.

It extends fromthe building, incorporates 5RR
which is the subject of the original notification.
It includes a nunber of the borings approxinmte to
the stormdrain line, extends quite far into the
street and ends abruptly here.

I"msorry. SO what did you ask ne to
do? |I'msorry.

That's okay. Just for the record, too, just for
your understandi ng, when you say "here," it will
be hel pful for the record for you to descri be,
simlar to what you did with the building, that it
ends at the proposed trench, for instance, shown
on Figure 1, so that the record reflects where you
wer e pointing.

HEARI NG OFFI CER:  Well, | think the
approxi mate extent of the NAPL speaks for itself
on that exhibit with the dashed |ine and the arrow
projecting fromthe | abel, approximte extent of
NAPL. So that speaks for itself.

So, again, what | would like for you to do is
approximately identify that extent on Chalk 1
M5. READ: | would object to this. The

approxi mate extent is noted on the exhibit that is
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being projected. This witness is sinmply --
there's just no basis here, no tools allowed here
for the witness to transfer the scale of what's
projected on the wall to the chalk. And, as
said, the approxi nate extent, according to

M. Decoulos, is a matter of record. It's in the
exhibit that is being projected.

HEARI NG OFFI CER. What's the purposes of
asking himto transfer onto your Chalk 1,

M. Decoul 0s?

MR DECOULCS: Just to show where the
di esel NAPL inpact intercepted the stormnater
dr ai n.

M5. READ: | think that's a matter of
record on what's bei ng projected.

HEARI NG OFFI CER° And you can't do that
with the exhibit shown on -- you can have him
descri be that on the exhibit shown on the wall.

MR, DECOULCS: | can. |It's just that
there's sone other questions that this is going
i nto.

HEARI NG OFFI CER | share Ms. Read's
concern. There is no way for himto accurately

transfer it onto Chalk 1. So it does raise issues



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

44

of concern, unless you can identify sone
triangul ati on points where he can accurately
portray it onto Chal k 1.

MR, DECOULCS: kay, that's all right.
It's not necessary.
So in your testinony you tal ked about the
potential for LNAPL to enter the stormmater piping
t hrough joints or cracks, and that | concl uded
that the piping was not acting as a preferenti al
pat hway, and those concl usi ons were not supported.
What | would like to know fromyou is if LNAPL was
entering the drai nage piping through joints and/or
cracks, as you allege, where do you think the
di esel NAPL woul d enter the stormdrain piping as
shown on Chal k 1?
That woul d have been the subject of the further
i nvestigations that should have been perforned,
i ncluding the video survey of the lines, as well
as investigations as described in ny opinion. |
don't know the answer as to where it is. That's
not my assignnent. M assignment is to |ook at
what we've done and answer the question as to
whet her that had been adequately characterized.

Concentrations at the outfall were 3,000 parts per
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mllion of total petroleum hydrocarbon. There is
no other source identified that could account for
t hat .

Coul d you confirm based on your review and your
anal ysis, that the approxi mate extent of NAPL as
shown on Exhibit B-41 was roughly accurate? Wre
you able to do that?

Actually, | cannot do that. |If you |look at the
depiction here, there are no wells in this
vicinity here that serve as really the basis for
this line to the southern nost portion of it. You
have DCW 1, which ended up havi ng some indication
of product in it at sone point, but there's
nothing in this area here to serve as the basis
for this whole portion of the line.

HEARI NG OFFI CER. When you're tal ki ng
about this whole portion of the Iine, you're
referring to the southeastern border of
M. Decoul os' delineated approxi mate extent of
LNAPL; is that correct?

THE WTNESS: |It's really the southern
side of it. The groundwater gradient is flow ng
to the southeast, but it is essentially to the

south if you consider Main Street running
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nort h/ sout h.

I'"mgoing to put up Exhibit B-53, which is an
exhi bit presented by the Board, which was the
Phase || Conprehensive Site Assessnent by ECS,
dat ed Novenber 10, 2006. Do you agree that this
is the Phase |l report prepared by ECS on
Novenber 10, 20067

MS5. READ. (Objection. There's no
di spute about the docunent.

HEARI NG OFFI CER You can nove on,

M. Decoul os.

M5. READ: | would also just like to
note that | don't believe M. Phillips entered any
testinony about this particular exhibit. [|'m
willing to be somewhat flexible about the
guestioning, but I just want to note that for the
record.

HEARI NG OFFI CER: How do you i ntend
to -- what's your |line of questioning regarding
this for M. Phillips?

MR, DECOULCS: He's alleging that | did
not properly assess and delineate the extent of
NAPL, so I'mtrying to refute those allegations.

HEARI NG OFFI CER: Understood. Go ahead.
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So ECS prepared a figure in this exhibit. Can you
read into the record what this title block is?
"Eagle Gas, 131 Main Street, Route 58, Carver,
Massachusetts, Area Plan and Disposal Site
Boundary. Figure Nunber 3, dated Cctober 2006."
Now, in this site plan, do you agree that ECS
prepared a | egend?

There is a |l egend on the site plan, yes.

What is the identifying marker for the disposa
site boundary?

It is a dark line.

Can you identify where the dark Iine is on the
exhibit on the figure?

The dark line is as depicted on the figure, it
includes an area in front of 131 -- in front of
the Eagle Gas site, which is 131 Main Street, and
includes the entire stormmvater lines fromin front
of the Eagle Gas Station to the outfall. Then
there's an inset, which is further down on the
picture, and | don't know how t hat depicts the
site boundaries on that inset. | don't know |
can't see that in what you're show ng

M nus the stormnater collection system which is

shown as a thick line, could you agree that the
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extent of the LNAPL that ECS has identified is
roughly the sanme as what | showed on t he Decenber
2004 site plan that we just |ooked at, Exhibit
B-417?
It looks like it extends quite a bit of a distance
further to the south in what you depicted, but |
woul d have to conpare the two of them side by
si de.
So | have Exhibit B-41 off on the right side of
t he display screen, and then Exhibit B-53 on the
left side. Do you want nme to do anything to help
you rmake that conparison any better?
No, | think that's okay for right now The ECS
boundary to the south extends all the way to the
existing tanks to the south and down to DCW4 is
depi cted there whereas on the --

HEARI NG OFFICER: M. Phillips, could

you show nme where DCW4 is on M. Decoul os'

dr awi ng?

THE WTNESS: DCW4 is here.

HEARI NG OFFI CER.  Thank you.

MR, DECOULCS: | have laser points, if
it hel ps.

HEARI NG OFFI CER. Yes, you could use the
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| aser pointer, M. Phillips, that would be easier
So as | was describing, this site boundary here or
the southern site boundary is approximtely a line
fromabout DCW4 all the way across the tanks.
That would be this additional area to the south on
the Decoulos figure. | don't renenber what the
scale is here, but it's some additional distance
in that direction. It extends beneath the
building, so further to the west, and does not --
it's alittle hard to say what the northern
boundary is in conparison, because | can't tel
where each of the itens are.

How about to the east?

To the east, EOM1, EON-- it looks like it's
about the sanme there, though the sanme markings
aren't present. EOW2 and EOM1 are not shown on
t he Decoul os figure here.

Does it make sense that ECS should show the
boundari es of NAPL contamination in a geonetric
rectangul ar fashi on?

Coul d you pl ease go back to the | egend?

Sur e.

They' re depicting areas of the disposal site

boundary, which is different than the NAPL
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depiction. |s that your question?
Yes. Can you explain for the record the
di f ference between the delineation of NAPL and the
di sposal site boundary?
The di sposal site boundary under the Massachusetts
contingency plan is to find where contanination
has cone to be. The NAPL boundary woul d be based
on measurements taken in the field as to where the
separat e phase petrol eum was detected
So woul d the NAPL boundary extend beyond the
boundari es of the disposal site boundary?
It would not be expected to, no.
In fact, under the Massachusetts Contingency Pl an,
it can't, can it?
No, because the disposal site is defined as where
contam nati on has come to be
Assuming that the NAPL that ECS has identified
here is within this disposal site boundary, where
do you think the NAPL would flow into the
stormmvat er col |l ection systenf?

M5. READ: | would like to state an
obj ection here. M understandi ng of M. Decoul os
line of testinmony is that he's trying to

under st and whet her the ECS subnmittal substantiates
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the correctness of M. Decoulos' submittals. That
is not what is at issue in this proceeding. Wat
is at issue in this proceeding is whether

M. Decoul os collected sufficient data to
substantiate his own opinions and whet her --

So | would just object to spending a
significant amount of tine trying to substantiate
the validity of M. Decoul os' opi nions by
reference to ot her opinions of other LSPs. The
ECS plan was entered into evidence for a linmted
pur pose, which was sinply to show that certain
types of assessnent efforts were possible and were
perforned by others, not that they cane up with
correct answers about this site.

HEARI NG OFFI CER° How do you respond to
that, M. Decoul 0s?

MR, DECOULCS: |'m being charged with
vi ol ati ons of professional conpetency and
prof essional responsibility under 309 CMR
4.03(3B). And |I'm being charged with not
followi ng the requirenments and procedures set
forth under General Law Chapter 21E and 310 CMR
40. | think I have a right if the Departnent and

the LSP Board maintain that ECS and CEA, the
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subsequent LSP of record, if their work allegedly
conmported with the statute and the regul ations, |
think I have a right to conpare ny investigative
work to theirs.

HEARI NG OFFICER: | think his conparison
is relevant. | will attach the appropriate anpunt
of weight to it, but | think it's certainly
relevant. |It's appropriate for himto ask
guestions about this.

M5. READ: | note ny objection for the
record. Thank you.

HEARI NG OFFI CER.  Yes.

M. Phillips, can you describe where the
stormnvat er col |l ection system woul d be i npact ed
fromthe rectangul ar disposal site boundary that
ECS has shown on Exhi bit B-53?

Based on their work, they are showi ng that the
boundary that the stormwater systemis inpacted at
the intersection approxi mately around DCW 4.
That's what they're show ng.

That's the southerly nost boundary of their

i mpact ?

Based on the drawing that is presented, yes.

Wth north being shown on the upper right-hand
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corner of the figure?

Agai n, assuming that I'musing north and south --
assuning that Main Street runs north/south.

Well, I'mjust asking for you to interpret the
north arrow shown on this plan

What's your question about the north arrow on the
pl an?

I'"mjust asking you to identify which bearing
direction the disposal site boundary has extended
to the south and inpacted the stormater

col l ection systenf

The stormmater collection systemis running from
t he boundary approximately DCW4. |t runs
approximately in a -- it would be helpful if you
can keep doing that because | can't follow the
line.

You can use the laser pointer again, if you want,
M. Phillips.

That's okay. It's flowing in a southeasterly
direction for sonme distance and then jogs to nore
of an east southeasterly direction.

So if diesel NAPL is within that geonetric
rectangle that ECS is showi ng on the disposal site

boundary, where would the stormmater collection
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systemfirst be inpacted approximately? If could
identify that on Chalk 1, | would appreciate it.
On Chal k 17
Yes.
| can't identify it on Chalk 1 for the reasons we
tal ked about before, but it would be somewhere, in
ECS' s opi nion, sonewhere within that box.
If diesel NAPL within that box was to flow into
the stormmvater coll ection system --

HEARI NG OFFI CER.  The box we're talking
about, just for purposes of the record, is ECS s
LNAPL delineation at the property?

THE WTNESS: That's actually not the
LNAPL del i neation --

HEARI NG OFFICER.  I'msorry. The
di sposal boundary site.

THE W TNESS: The di sposal boundary
site, yes.
So again, what I'mtrying to discern is in your
testinony you stated that | did not assess the
potential for LNAPL to enter the stormater
drai nage pi ping through joints and/or cracks, and
therefore, his conclusion that the piping was not

acting as a preferential pathway was not
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supported. So what I'mtrying to deternine here
is where the LNAPL woul d enter the stormater

dr ai nage pi pi ng.

This is just ECS's opinion, it has nothing to do
with my opinion. My opinion would be that it is
sonmewhere along the piping. It's hard to say
exactly where along the piping it is because that
was not assessed. That's the point of discussion
here is that we needed to | ook at where al ong that
pi pi ng that contamination was entering into the
pi pi ng because of the very high concentrations,
the gross contanination down at the outfall.

Isn't it true that if diesel NAPL was within the
di sposal site boundary as shown in the box of the
ECS site plan, that that diesel NAPL would fl ow
into the stormnwater collection systemwithin a
confined linted | ength?

As it's depicted here, it would be the entire
length of the entire systemthat they define as

t he di sposal site boundary. | have no basis to
tell you where within both the box shown on the
property, as well as along the line that it's
entering into that system That is the nature of

what needed to be done.
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But at sone point on this figure, doesn't the box
intersect the solid Iine?

The box is conposed of the solid line. [|I'msorry,
I'"mnot follow ng your question.

Can you agree that there's a box on this figure
that's hatched?

Yes, there's a hatched box on that. It's part of
the disposal site within -- the hatched area is

wi thin the disposal site boundary.

Can you point to where that hatched box intersects
a solid like that runs to the southeast?

The solid |ine being part of the disposal site
boundary?

HEARI NG OFFI CER. M. Decoul os, for
purposes of the record, it's perfectly clear where
that intersection is. And the intersection, just
for purposes of the record, that you're tal king
about is the intersection of the hatched box, the
boundary site disposal site where it intersects
the line, the site disposal line projecting to
the -- | guess that woul d be the southeast.

That's perfectly clear on the exhibit.

MR, DECOULCS: Xkay.

HEARI NG OFFI CER And just for purposes
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of record, it's close -- it's alnost right where
it says DCW4.

MR, DECOULCS: That's what |'mtrying to
get the witness to testify to, your Honor.

HEARI NG OFFI CER:  The way to do this in
the future. You don't have to have himtestify to
that. You could just say, "M. Phillips, I'm
going to direct your attention to the intersection
of such and such line with the hatched box where
it says DCW4, and |I'm going to ask you questions
about that." Do you see where |'mreferring?

MR, DECOULCS: Ckay.

Can you agree, M. Phillips, that the area of the
box in proximty to DCW4, as |'m pointing here
with the laser pointer, is a point where the

di sposal site boundary becones a cross-sectional
area, and it then becones a solid line?

Yes, a solid line extending to the southeast is
where the stormdrain is. That's what we're
tal ki ng about, yes.

Can you agree that that solid line is intended to
represent the 15-inch reinforced concrete
stormvater collection trunk in the Main Street

ri ght-of -way?
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It is in the approximate |ocation of that.

Now, if stormvater was to flow fromDCW4 in this
drawing in a southeasterly direction along the
stormnvat er collection system wouldn't you be able
to identify LNAPL in this drain manhol e? And can
you provide -- or rather, that's DM+ 2 as you
identified on Chalk 1. Can you agree that DVH 2
on your chalk that you' ve identified would be the
first intersecting junction point of the
stormnvat er col |l ection systenf?

|'"msorry, M. Decoulos, you've lost ne in your
guestion. Could you pl ease repeat that?

| would Iike to know what the first stormater
structure is downgradi ent fromthe disposal site
boundary box that's shown on the ECS figure.
Based on Chalk 1, the structure other than the
piping itself would be DM+ 2 on Chalk 1

I's stormnat er piping considered a structure?

For the purposes of what |'m|l ooking at, yes. |
mean, that's what |'mthinking about here.

Can you admit that everything fromthe di sposa
site boundary box that ECS has shown woul d have to
go through DvH 2?

Everyt hi ng bei ng what ?
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Any contam nant of concern that | was responsible
for addressing as the LSP of record. Could you
confirmthat any contam nant of concern had to go
t hrough DWVH 2?

| cannot confirmthat.

Why not ?

Because clearly we have gross contam nation that's
emanating fromthat outfall. Only one area of the
gross contanmination is the source. And it is
unknown to ne, and had investigati ons been done,
where that oil may have been entering the drai nage
pi ping, and it may have been beyond what is
referred to as DVMH 2. | don't know that because
that investigation was not done.

Can you explain if it's not going to go through --
SO you're saying that it may not go through -- The
contam nants of concern that | was responsible for
addressi ng may not go through DVH 2?

It may not have entered the stormdrain upstream
of DWVH 2.

So what you're alleging is that DVH2 nmay not
necessarily be a suitable point to visually

i nspect, screen and sanple to identify whether

di esel NAPL and the disposal site boundary box
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that ECS has shown, that that may not be
sufficient?

What |'malleging is that further investigations
were required to render that opinion.

HEARI NG OFFI CER. M. Decoul os, | have a
question for M. Phillips. M Phillips, can you
identify where the i mge projected on the wall --
remind me, is that B-53 or is that B-417

MR DECOULCS: 53.

HEARI NG OFFI CER  -- B-53, which we're
| ooking on the wall, Figure 3 of B-53; correct?

MR, DECOULCS:  Yes.

HEARI NG OFFICER. M. Phillips, are you
able to identify on that where approxi mately DVH 2

is? M. Decoulos, can you go back to the bl own up

version surrounding the -- yes, blow that area

up -- surrounding -- yes. Approximtely where is
DM+ 2, if you can, M. Phillips. | don't want you
to guess.

THE WTNESS: It's approximately in this
area here. | believe this to be the catch basin,
which we referred to on the chalk, Catch Basin 3.
That may be this line here conmng in and

connecting, but it's covered over entirely by the
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di sposal site boundary line. It's much thicker.
HEARI NG OFFICER.  So DMH2 is
approxi mately where the 4 is on the DCW4? Again,
| don't want you to guess if you don't know,
but --
THE W TNESS: That woul d be approxi mate.
It's alittle bit hard because it |ooks |ike the
scales are slightly different between this report
and that report, but it's in that general area
right around there.
HEARI NG OFFI CER.  COkay. Were the 4 is
on the DCW 4 approxi mate area?
THE WTNESS: Right.
MR DECOULCS: For the record, can we
al so say that that 4 is just above well BP-6.
HEARI NG OFFI CER  That's shown there,
correct.
So, M. Phillips, you're alleging that | conducted
insufficient investigation to determ ne whet her or
not the diesel LNAPL could have grossly
contam nated the stormwater collection system is
that correct?
That is correct.

Can you tell ne what the figure of Chalk 1
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represents?

Chal k 1 says, "Existing Site Plan, Figure

Nurmber 4."

What is shown on Chal k Nunmber 1? What do you

thi nk the purpose of Chal k Nunber 1 is?

Wt hout referencing back to the report, it would
appear to nme that Chalk 1 is a plan show ng the

| ocation of various features at the site, and al so
i ncl udes groundwater contour lines, presunably
based on el evations neasured at various wells
across the site.

Can you explain for ne the three itens that are
shown in the |l egend of Chalk 1 and what they are?
In the legend is a dashed line followed by a
Nunber 94.0, and that's listed as the groundwater
contour. There is a circle with two quarters
listed as DP-3. There's a synbol for a nmonitoring
well. And then there's a circle with half the
circle filled in DCD, which is |listed as a soi
bori ng.

Are groundwater contours, nmonitoring wells and
soi |l borings shown on this site plan of Chalk 1?
Yes, they are.

Can you tell ne where those borings -- can you
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identify whether or not a soil boring or a
nmonitoring well occurred in close proximty to
DVH- 27

Yes, there is a synbol for a nonitoring well DCW?2
located in proximty to DMH2. | couldn't tel

you how close it is in reality.

Can you tell ne if there was a boring or a
monitoring well installed in close proximty to
DVH- 37

Yes, there is, DCW3.

Further to the northwest, are there other borings
or monitoring wells that are shown on this chal k?
Yes, there are other borings and nonitoring wells
shown on the chal k, yes.

Are you aware that this was the first boring

i nvestigation that | conducted to address the two
rel eases that | was responsible for?

In 2003, yes, | believe that would be correct.

Are you aware that this subsurface boring

i nvestigation was a one-day affair, and it was the
first step and continued assessnent actions that |
t ook?

| don't recall whether it was done in one day or

not .
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In your testinony, again, Exhibit B-6 page 5, you
stated that | did not assess the potential for
LNAPL to enter the stornmwater drainage piping

t hrough joints and/or cracks, and therefore, his
conclusion that the piping was not acting as a
preferential pathway was not support ed.

In that statenment you' re not alleging
that LNAPL coul d have gone along the exterior of
t he piping, are you?
| amstating sinmply what | stated, which was that
it was not adequately assessed, and that the
i nformati on was not adequate to explain conditions
that are actually existing in the environnent.

Can you admit that everything that would | eave the
di sposal site boundary site box as shown on ECS
pl an woul d have to go through DvH 2?

MS5. READ: | object. That question has
al ready been asked.

HEARI NG OFFI CER°  Overrul ed. You can
ask that question again. |'mnot sure he answered
it before.

Are you going to repeat the question?
HEARI NG OFFI CER Can you repeat the

guestion, M. Decoul 0s?
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Can you admit that all of the diesel LNAPL and the
di sposal site boundary box shown on the ECS figure
woul d have to fl ow t hrough DVH 27
| answered that before. No, | won't adnmit that.
We don't know that.
So what other pathways coul d diesel LNAPL shown in
t hat di sposal site boundary box, what other
pat hways could this diesel LNAPL pursue to end up
at the stormmvater outfall, which is the subject of
a large portion of the concernin this matter?
How woul d the di esel and the di sposal boundary box
get to the outfall? | don't understand your
t heory.

M5. READ: | would just like to note for
the record that the Board has not endorsed that
di sposal site boundary as presented in the ECS
plan, but | would be happy for the witness to
answer the question.

HEARI NG OFFI CER. Obj ection noted. You
can proceed.
| have not cone up with theories about how it
entered intoit. | have said that it was not
adequately characterized to determ ne how t hat

occurred because the magnitude of the
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contami nation at the outfall is such that it is
not the result of routine runoff during storm
events. The concentrations are one to two orders
of magni tude higher than it is reported in the
literature for that type of runoff.

My question is how does it get there?

HEARI NG OFFICER M. Phillips, | wanted
to follow up on that. You said it was one to
two -- what was your testinony?

THE WTNESS: One to two orders of
magni t ude greater.

HEARI NG OFFI CER  Greater than what is
reported in the literature for that kind of
runoff. You're referring to stormater?

THE W TNESS: The urban stormwat er
runoff type of thing is a 10 to 50 part per
mllion level, according to EPA. W have 3, 000.
| believe there was anot her exanpl e.

HEARI NG OFFI CER:  Was that in your
testinony? Did you testify specifically to that?

THE WTNESS: | testified to the gross
level; | did not do a conpari son.

HEARI NG OFFI CER:  Right, | don't

renenber seeing that. You're testifying now that
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it's your understanding that, generally, for
stormvater runoff of this sort of nature, what
would it be again? 10 to 507
THE WTNESS: | was talking to one of ny
col l eagues last night, and the levels that we were
tal ki ng about were 10 to 50 parts per nillion.
HEARI NG OFFI CER:  And what was
di scovered here was 3, 0007

THE WTNESS: In excess of 3,000, yes,

HEARI NG OFFI CER. Thank you.
M. Decoul os, you can proceed.
M. Phillips, that literature that you cite, does
it consider runoff froman autonotive junkyard?
It is in a published value, | don't know what
background to the publication that EPA went into.
Qbviously, site specific conditions can increase
it or decrease it.
Does that literature you cite consider spills such
as that that occurred at the Eagle Gas site on
Decenber 10, 2004 and Novenber 7, 20057
| already told you what | know about the data
that's there. It's what's reported by EPA

Do you believe that spills that occurred on
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Decenmber 10, 2004 and Novenber 7, 2005 -- strike

that. |'ve already asked this question.
HEARI NG OFFI CER:  Well, let ne ask the
guestion. M. Phillips, do you have personal

knowl edge of the spills that occurred in 2004 and
2005 that M. Decoul os was referring to, other
t han what was shown to you in the photographs or,
I guess, one spill in the photograph, the other he
just asked you about with regard to an e-nmil
correct?
THE WTNESS: That's correct. That's
all the know edge that | have about those events.
HEARI NG OFFI CER:  Ckay. Do you have any
general understandi ng, based upon your experience,
what concentrati ons you would find at the outfal
fromthat type of a spill, assuming that it went

into the catch basin, and then traveled to the

outfall? And again, | don't want you to guess.
THE WTNESS: | will answer broadly,
because, obviously, | was not there and | don't

know how nuch entered the catch basin and how nuch
got to the outfall. So it's difficult to answer,
but also the difference is that we're also tal king

about diesel fuel being at 3,000 and gasoline
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being at different release. So it would be very
hard to give you a good answer on that.

When you have a spill wusually like that,
as you can see even fromthe 5 gallon spill, you
know there's an energency response right away.

The fire departnent shows up, they put down

speedi -dri, they put down pads. 1In the

phot ographs that are in the photo log, if you | ook
at that those pads from Decenber 10th, they're
white. Now, that's could be because they were
just put down at that exact nonent. You conpare
that to the color of the pads for the two-year
time period at the outfall, which are dark brown,
it seens that it would be a grosser condition that
had been going on for the two-year tine period.

HEARI NG OFFI CER° M. Decoul os, | was
t hi nki ng maybe now woul d be a good tinme for a
short break. But if you want to proceed -- if
you're at a line of questioning that you want to
proceed with, we can do that.

MR DECOULCS: It's a good tine for ne.

HEARI NG OFFI CER. Then |' mt hi nki ng
al so, instead of keeping M. Jablonski here

longer, and if it's okay with you, M. Decoul os,
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give you 5 or 10 minutes, whatever you need, to
switch gears to M. Jablonski, so that you can
exam ne himand he can | eave, because | think you

said it would only take 20 m nutes for him

correct?

MR DECOULCS: Yes, 30, but it may only
be 15.

HEARI NG OFFI CER. |Is that acceptable to
you?

MR DECOULCS: Yes, it is.

HEARI NG OFFI CER. Ms. Read, is that
acceptable to you?

MS. READ: | think that's acceptable.
That woul d nean that his exam nation of
M. Phillips would continue after that?

HEARI NG OFFI CER. That's ri ght.

M5. READ: | think that's fine, as |ong
as it doesn't go a remarkably | ong period, |onger
t han anti ci pat ed.

HEARI NG OFFI CER  For M. Jabl onski ?

MS5. READ:. Yes.

HEARI NG OFFI CER:  You don't anticipate
it will, do you?

MR DECOULCS: No, | don't.
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HEARI NG OFFI CER:  |s that acceptabl e?
M5. READ. That's fine.
(Recessed at 11:45 a.m,
resuned at 11:57 a.m)
HEARI NG OFFI CER. W' re back on the
record after a short break. The parties have

agreed to take M. Jablonski out of order in order

to allow himto | eave, and then we'll proceed with
or continue with M. Phillips' testinmony after
t hat .

Sir, could you please state your full
name for the record?

MR JABLONSKI: Mark Jabl onski .

HEARI NG OFFI CER: Do you promise to tell
the truth, the whole truth and nothing but the
truth?

MR, JABLONSKI: | do.

HEARI NG OFFI CER. Thank you.

M. Decoul os, you may exam ne M. Jabl onski.

MR, DECOULCS: Just for understanding
the way this process is going to work, your Honor,
M. Jablonski has not filed prefiled testinony in
this matter. So | assunme | will be asking

guestions, and then the Board will cross-exan ne,
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and | nmay have an opportunity to redirect if there
are any other issues that are relevant?

HEARI NG OFFI CER  That's correct.
M. Jabl onski is here pursuant to the subpoena
that | issued on your behalf. You may ask him
guestions, and if Ms. Read chooses to ask him
guestions, she may as well. So you may proceed.

MR, DECOULCS: (kay, thank you.

DI RECT EXAM NATI ON

DECOULCS:
M. Jabl onski, who do you work for?
Mass. Departnent of Environnmental of Protection,
Bureau of Waste Site C eanup, Southeast Region
How | ong have you worked for DEP?
Si nce 1993.
What ' s your educational background?
Civil Engineer, Bachel or of Science from
Nort heastern. Engineer In Training through
Massachusetts, Haz-Mat Technici an, ER Respondent.
When did you graduate from Nort heastern?
1983.
What are your duties at DEP?
I've been an auditor and energency response

on-cal |l respondent since 1993.
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When did you conduct audits?
Well, |I've been kind of doing themall along since
'93 in different shapes and fashi ons.
So you' ve been conducting both audits and
energency responses for the Departnent?
Yes, on a part-tine basis.
So what do you do full-tine?
I"mprimarily an auditor, but I fill in backup for
ener gency response during the day when there's
maj or spills going on.
Do you renenmber events that took place at the
Eagle Gas site or around the Eagle Gas site at 131
Main Street on May 16, 2003?
Yes, | do.
Can you expl ain what you renenber about that day?
| got a call fromMke Mran, | believe it was --
HEARI NG OFFICER.  |'msorry. W, sir?
THE WTNESS: M ke Mdran. He was on
call, he took the initial phone call
HEARI NG OFFI CER. Coul d you spell his
nane, please?
THE WTNESS: M chael Mran. It's in
the record.

HEARI NG OFFI CER: Mo-r-a-n?
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THE W TNESS:  Yes.
There was reportedly an oil sheen in the South
Br ook Meadow that we had to respond to.
What el se do you renenber?
How nmuch detail would you like nme to go into?
As much as you renenber
Basically, responded to the 131 Main Street in
Carver. | first got there, |ooked at the outfall,
the stormdrain outfall.
Is that what's shown on Photograph 20 that's up on
t he di splay?
Yes, that | ooks maybe like the right outfall, yes.
So woul d you agree that photographs 20 t hrough 22
represent the outfall conditions that you
recol l ect on May 16, 20037
| can't recollect those were the exact conditions
that | saw, but | know | saw a sheen, because |
know | put a boomout to capture the sheen
Is the boomthat you placed shown on phot ograph
217
| can't be certain if that's the exact boom |
pl aced, but | know | put a boom out sonewhere.
I"msorry for interrupting. Can you continue what

el se you recollect?
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Ckay. Then after | put out the boom and started
goi ng upstream | know the DPW | believe, was

al ready on scene and the fire departnent. W
started poppi ng manhol es, and basically started --

| took out a PID instrunent to get VOC readi ngs

fromthe manholes. | don't renenber attaching
this --
Excuse ne, M. Jablonski. A lot of the people in

this roomdon't understand what a PIDis or a VOC
Can you just explain for the record what those
are?

Ckay, sure. |It's basically a field instrunent
that detects fuel vapors in the air that we're

br eat hi ng.

VWhat are you referring to again? PID?

Yes, PID readings.

VWhat does PID stand for?

Phot oi oni zat i on detecti on.

Sorry. | just want to make the record clear.

So | took about a 2 or 3-foot length tubing and I
attached it to the neter.

What kind of neter did you use?

| don't recall. \hatever was in the truck at the

tinme.
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Do you know if that PID neter was calibrated?
Probably. W calibrate them weekly when we go on
cal |
I"msorry for interrupting. One |ast question.
Coul d you explain for the record what VOC stands
for?
Vol atil e Organi ¢ Conpounds.
Thank you.
VWhere was |?
You were explaining the tubing that you attached
on the end of the PID
Yes. Basically started dropping that down and
taki ng readi ngs, going up the street fromthe
stormdrain outfall.

HEARI NG OFFI CER You were droppi ng them
into the manhol es?

THE WTNESS: Yes, and noting the
r eadi ngs.
Al so, | ooking for evidence of fuel odors or sheens
in the stormmvater. Once | conpleted that task,
started | ooking at the gas station, because the
| ast manhol e by the gas station was where the
readi ngs kind of stopped and where the fuel odor

had stopped. | renenber talking to the gas
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station owner, and maybe even M. Decoul os, about
what was going on at the gas station.

| recall that there was a fuel oil
delivery line failure in mid May. The date on
that was not clear, but | know it was |eaking once
a week. Every tinme there was a delivery, it was
| eaki ng. The concrete pad was all broken up. And
two days earlier, I know there was 6 feet of NAPL
in the nonitoring well on the gas station
Because in the field I know | put in those two
conditions to initiate NAPL recovery and repair
the spill bucket in the gas lines.

So to ne, it was a potential source of
the sheen in the river entering into the storm
drain system M job as a field responder is to
basically initiate a cleanup, assess it, and then
determ ne where the potential sources are, and
identify responsible parties.

So | had enough information in nmy mnd
at the tine, a line of evidence, to issue a field
Noti ce of Responsibility to Eagle Gas Station.
Now, based on your PID readi ngs of the stormater
structures, what |ines of evidence led you to

bel i eve that Eagle Gas was responsi ble for the
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contam nation at the outfall?

Well, as | just stated, it was a conbination of
factors. It was snelling it, having readings in
the stormdrain, the NAPL that was detected two
days earlier, but was not renoved. The fuel line
failure of the spill bucket was happening on a
once a week occurrence, and that was not reported
to DEP. So to ne it was a conbi nation of factors,
not just the stormdrain al one.

HEARI NG OFFI CER: The NAPL that you're
tal ki ng about that was di scovered two days
earlier, you said that was 6 feet of NAPL?

THE WTNESS: Yes, right.

M. Jablonski, | have up on the display screen
Exhi bit B-30, which is a Phase | report |
submitted to DEP in April of 2004. In that Phase
| report there was a large site plan, 24 inches by
36 inches, which showed the PID readings that you
collected. Do you recall ne collecting any of the
PID readi ngs with your instrunent?

To tell you the truth, not really. There were a

| ot of people there that day and a | ot of people
aski ng questions, so no, | don't recall all those

details, no.
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In this Figure 1, which is up on the screen, |
showed PID readings that were collected that day.
Can you confirmor deny these readi ngs which began
at CB-1 as shown on Chalk 1, continue to CB-2,
CB-3, CB-4, DvH1 and DvH 2?

HEARI NG OFFI CER° M. Decoulos, is there
any di spute regarding the PID readings?

MR, DECOULCS: That's where |I'mgetting
to.

M5. READ. There is none.

HEARI NG OFFI CER. I f you want,
M. Decoul os, you can just read themfromthe
exhibit, if you w sh

MR, DECOULCS: Ckay.
So, M. Jablonski, CB-1, which has been identified
on the chalk here. [|'m showi ng you Eagle Gas'
building right now at 131 Main Street. There is a
catch basin in front of the Eagle Gas Station
whi ch has been identified as CB-1. There was a
PID reading of 0 PPM
| wouldn't call that in front of it as far as
where the gas di spensing equi pnent is.
VWien | refer to in front, |I'mtal king about the

property boundari es.
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Ckay.

So if I could show you where the property
boundaries are. This thick |ine, which has 2 dots
inthe mddle, is defined as the property
boundary. So when | refer to front or sonetines
it's referred to as frontage, that's what |'m
referring to.

kay.

Can you admit that the catch basin identified as
CB-1 and CB-2 are in front of the Eagle Gas
property, 131 Main Street, that |'mpointing at?
That's what the site plan shows, yes.

Can recall that these two catch basins had zero
PPM r eadi ngs from your Pl D?

| believe they were clean, yes, upgradient of the
gas station.

Do you recall that DvMH 1, which was the point in
whi ch those two catch basins entered into, also

had a non-detectabl e reading of zero parts per

mllion?
If that's what the site plan indicates, | guess,
yes.

Do you have any reason to dispute the site plan

PI D readi ngs?
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No.
In front of the Eagle Gas Station is a drain
manhol e, whi ch has been identified as DVH 2.
There's a PID reading of 0.5 PPM
Ri ght.
Do you agree with that?
Yes.
Then there's another catch basin identified as
CB-3, which has zero PPM Do you agree?
Yes. The only thing | would take exception would
be, | recall looking on the detail on that site
pl an on one of these -- | don't have it in font of
me, but it said those PID readings were coll ected
on May 14th by Mrk Jabl onski and Ji m Decoul os,
and | wasn't there May 14th.
| agree. There was an error on that plan.

MS5. READ: Again, | would just like to
note for the record that there is no dispute by
t he Board about the readings that are reflected on
this plan.

HEARI NG OFFI CER. W can take notice of
that, M. Decoul os.
So the catch basin, which has been identified as

CB-4, shows a sharp increase in PID readings from
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t he next upgradient structure, the DVH 2 --

Actual Iy, the next downgradi ent structure from
DVH2 is DVMH 3, which has a PID readi ng of 27
parts per mllion. Do you have any reason or any
expl anation for why there would be a sharp
increase in the PID responses fromDVH 2 to DVH 3?
Well, there could be a lot of variables. Fuel
coul d have washed down to the next catch basin and
just pooled there.

How woul d the fuel have migrated in that manner
you just described?

Well, | recall the owner telling ne about that

fuel line failure. It was |eaking on a weekly --

every time there was a fuel delivery, there was a

| eak.
Can you descri be where that fuel line was | ocated?
| don't recall. It looks Iike it says renote

di esel fill pipe.

How woul d contamination run fromthe point shown
as renote diesel fill pipe abandoned in place, how
would it run fromthat point to DVH 3, and provide
a readi ng of 27 PPW?

That's not my job to determ ne how it got there.

I just know there was a source of fuel that was
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entering the environnent that was goi ng sonmewhere,
and that was a l|ikelihood of happening. So the
probability of a release occurring to the storm
drain was very high during the tinme of ny field
observations, based on just the evidence on the
station alone with the broken spill bucket and the
NAPL in the well that wasn't recovered. So there
were two sources just sitting there ready to
mgrate into the stormdrain.

Are you aware that the NAPL which led to the
initial release of RTN 4-17582 was at well BP-5RR
that |'mpointing at here on this plan?

That's irrelevant to ne.

But you have --

When | go out and amdoing a field call, you have
limted information. You're responding to a

rel ease of sheen in the water, and you're doing a
qui ck inspection of the facility. And there was a
problemthere with that facility with that broken
fuel line. That should have been reported. That
coul d have been the failure to notify.

| just told you that it was previously reported as
RTN - -

Not the spill bucket.
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-- 17582.

Not the spill bucket. That was a new condition.
How do you know that the spill bucket had fail ed?
You said it in your report.

You believe that that's a separate condition?
Yes.

Do you have any idea where that spill bucket was
| ocat ed?

Not right now, no

Do you know whet her or not the breach of that
spill bucket would have migrated in the subsurface
or on the surface?

Pr obably both

If it mgrated in the subsurface, do you think
that maybe a PID screen of DVH 2 woul d have been
hi gher than 0.5 PPM?

It depends when you nmeasure it and when it
happened. There are too nany vari abl es.

Can you explain why there was a sharp increase in
PID responses fromDwW2 to DM+ 3 from 0.5 PPMto
27 PPWM?

No.

I"mgoing to refer you to Exhibit B-17, which is

the release log formthat you prepared. |'m going
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Ckay. Actuall
No?

No.

Do you know whose writing that

M chael Moran'

you.

y, | didn't prepare this.

S.

is?

85

Can you tell ne on the bottomof the first page of

B-17 what it states?

"Source of release or threat of

Is that what M ke Moran checked off or did you

check that off?

That's what you told him

That's what |
renenber ?

No, it's just

get out in the field.

rel ease unknown."

told hinP |s that what you

on the form It changes once you

once you get out in the field.

It's not unknown anynore

That condition no

| onger applies once you do a field response.

So this formwas prepared before you were out

the field?

Yes.

On page 2 of the form can you tell ne whose

si gnature that

M ke Mbran's.

i s?

in
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Page 3, whose witing is that?

It 1ooks like Mke Mran's.

And the | ast page?

M ke Moran

So it appears as though all of the handwriting on
Exhibit B-17 is of Mke Mran's?

Yes.

I"'mgoing to refer you to Exhibit B-18. Can you
tell me whose handwiting that is?

That's mine

Can you tell ne what you wote on the first page
of B-18?

Do you want nme to read the whol e thing?

It's difficult to read, so if you could read it
for us, it would be appreciated. | have a copy of
it here so you don't have to read it from--

| can read it from here.

Ckay.

"Conducted site inspection, determned oil sheen
on Sout h Meadow Brook emanating from stormdrain
that is connected to the catch basins in the Main
Street. Carver H ghway Departnent renpved catch
basin covers and oil sheen and vapors were not ed.

Cat ch basi n upgradi ent of gas station was cl ean.
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Catch basin next to the gas station had diese
fuel odor and oil sheen was noted on the
stormvater. It was determ ned that a diesel fue
rel ease was occurring and a field NOR was issued.
A boom was placed at the end of the stormdrain

t hat di scharges to South Meadow Brook. The oi
sheen did decrease"” -- |'mnot sure what |I'm

saying there -- "or did decrease on the brook."
I'"'mnot sure what |'msaying there. "Refer to the
field NOR for actions required.”

So here you're saying that the catch basin next to

the gas station had diesel fuel odor, and an oi

sheen was noted on the stormvater. |'mgoing to
go back to the exhibit -- the plan that we were
| ooki ng at.

HEARI NG OFFI CER Hold on. Before you
do that. M. Jablonski, you referred to a -- you
state there that it was determned that a fuel oil
rel ease was occurring. Wich release are you
tal ki ng about ?

THE W TNESS: The rel ease that
responded to.

HEARI NG OFFI CER | know, but you

testified previously that the owner of Eagle Gas
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told you that the fuel line was |eaking every tinme
that the tank was filled?

THE W TNESS:. Yes, because | put that in
the field NOR as a condition to repair.

HEARI NG OFFICER:. That's in the field

THE W TNESS: Yes.
So what |I'm asking you, again, M. Jablonski, is
you state that a catch basin next to the gas
station had di esel fuel odor and an oil sheen was
noted on the stormater.
Ri ght, which was actually probably the manhol e.
It wasn't a catch basin. | didn't use the right
termthere.
Do you know the difference between a catch basin
and a drai nage manhol e?
Yes.
VWhat are they?
Well, one, as lan Phillips earlier described, one
catches stormwater fromthe pavenent, the street;
and nmanhole is the structure that you can go down
and | ook at the connections where they join, and
they don't necessarily collect surface water or

stormmater, but it's an access nanhol e.
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So what I'mtrying to deternine is where was that
catch basin that you wote was next to the gas
station?

It was probably the drain nanhol e.

You said it was probably the drain manhol e?

Yes.

So were you referring to what |I'm pointing here
to, which is DVH 27

Ri ght .

So why woul d the drai nage manhol e have a response
of 0.5 PPM and the catch basi n downgradi ent, the
next catch basin downgradi ent have a PI D response
of 24 PPM? Do you have any explanation for that?
No. That, to ne, wasn't inportant. | was just
collecting information that day. | nean, it was
important to note that the catch basin across the
street is zero, and the one upgradi ent of that
drain manhole is zero. So to me, that's where the
contam nation starts.

Ri ght at this drai nage manhol e?

Ri ght.

So you think 0.5 PPM response on a PID is evidence
of contam nation?

Yes. It's part of the equation, part of the
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puzzle. Wen |I'mout there, |'mputting pieces of
the puzzle together. And like | said before, the
spill bucket, the broken line, the NAPL in the
wel |, those were all things that were not being
attended to on that facility. So to ne, that was
a new reportable rel ease condition that was not
bei ng addressed.

So did you issue a rel ease tracking nunber?

Yes.

What did you issue the tracking nunmber on?

WWhat ever the number is.

| nean, what was the source and extent of that

rel ease, to the best of your know edge, this new

reportable condition that you identified on

May 16t h?
It was oil sheen, it was -- it could have been
NAPL. | nean, you coul d have picked a bunch of

conditions. Release to stormdrain. The broken
fuel Iine.

But the fact is, you don't know what the source
was, do you?

| had a potential source. | had two sources.
VWhat were they, again?

The NAPL and t he broken fuel [|ine.
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Can you explain what NAPL is, just for the record
just explain?

It's diesel fuel.

Explain what it stand for, the N-A-P-L?

Non- Aqueous Phase Li qui d.

Thank you. So if you have non-aqueous phase
liquid, which was identified in the first rel ease
that | was responsible for, 17582 --

See, | didn't know that at the time | was out

t here.

| understand. But if you have diesel NAPL in a
well right next to a stormdrain collection
system and you suspect that that NAPL was the
cause of the release at the stornwater outfall,
woul dn' t you expect a higher PID response than 0.5
PPM downgr adi ent of that NAPL?

I'"mnot sure. |'mgathering nore information, you
know.

Do you have any explanation as to why the catch
basin in front of the property of 133 Main Street
had a significantly higher PID response at 24
parts per mllion, and every other stormnater
structure downgradi ent of that all the way to the

outfall had simlar elevated PID responses? Do
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you have any expl anation for that?
No. This is the first time I'mlooking at it in
ei ght years.
So your nenory is not that clear?
No, not on these PID readi ngs.
I''m showi ng you phot ograph 23, which is entitled
DWVH | nspection in front of Eagle, May 16, 2003.
Do you suspect -- nowthis is the drain nmanhole --
Well, do you agree that this is the drain nanhol e
to which we just saw on that Phase | site plan?
Sur e.
Do you agree that 24 is a blowp of that sane
dr ai nage nmanhol e?
Sur e.

HEARI NG OFFI CER°  That's where the .5
PPM was?

THE WTNESS: Right.
Now, can you explain what 25 is, photograph 257
It looks like the bottom of a nanhol e.
What does the caption say?
Detail ed I nspection in Front of Eagle, My 16,
2003.
Do you see any evidence of diesel NAPL in that

phot ogr aph?
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Not in that photograph, no.

Is that consistent with the 0.5 PPMreadings from
Pl D?

Could be. | think the oil sheen was probably
noted in other stormdrains, but like | said,
that's...

But you wote in your release log formattachnent,
Exhibit B-18, that it was the CB next to the gas
station that had diesel fuel odor and an oil sheen
was noted on the stormmater; isn't that correct?
Ri ght.

You know the difference between a CB and a DVH?
Well, at the tinme you're witing in the field,
mean. . .

But you're an engi neer by education; right?

Right, but | did change it. It could have been an
error that | did change in the NOR, the office
NOR.

Wiy woul d you have changed it?

Because it wasn't correct.

So your testinobny is that Exhibit B-18's
description of a CB next to the gas station should
have been the DVH next to the gas station?

Yes, which was corrected in the office NOR
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Do you have any reason to believe that | may have
altered or changed any of these readi ngs as shown
on Phase | site plan of Exhibit B-307?
No.
Have you had any di scussions with enpl oyees or
consultants to DEP about this rel ease Tracking
Nunmber 4-17825, which was entered into the DEP
dat abase on May 16, 20037
That's the one | responded to?
Yes.
Yes.
Who did you talk to you about that?
You want the whole --

HEARI NG OFFI CER: Do you want to specify
a time period, M. Decoul 0s?
Have you spoken to anyone recently within the | ast
year about that rel ease?
| have tal ked to energency response and Cynthia
Baran about the things that are in the file.
What di scussions did you have with Cynthia Baran?
Looking for reports, |IRA status reports.
Did she ask you to clarify any of the rel ease
forns that you prepared as Exhibits B-18, B-19 or

B- 207
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No. The record pretty much stands for itself.

But you admitted that there was an error on B-18,
that the record was wong, that the CB should have
been a DWVH?

Right, that's why we issue office NORs.

Did the office NOR say that it was a DVH?

Yes, for the stormdrain system

But did it specifically say a drai nage manhol e?
You don't have to get into that detailed in Notice
of Responsibilities. It's your job as a
privatized program you could have cl osed out that
rel ease and linked it or retracted it if you
didn't agree with the departnent's determ nation.
But you know that ny credibility and professional
reputation is being challenged here, that | didn't
properly identify the contam nation which caused
the outfall which lead to this rel ease? Are you
aware of that?

Just because of nme being here now, | guess | am
But | have just been kind of thrown into this at
the last mnute.

| understand. Have you spoken to anyone at the
LSP Board about this release that you identified

on May 16, 20037
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No. | sent an e-mmil about asking you questions,
whet her it was permissible to do that because |
was kind of |ike between a rock and a hard pl ace.

MR, DECOULCS: No further questions.
Thank you.

HEARI NG OFFI CER.  Ms. Read?

M5. READ: If | could just have a nonent
to review ny notes.

CROSS EXAM NATI ON

READ:
M. Jablonski, in your field NOR which has been
mar ked as Exhibit B-19 -- just for the record, NOR
stands for Notice of Responsibility -- you have
identified certain actions to be taken. |n your
position at DEP, are you authorized to determ ne
the i mmedi ate response actions and place themin a
field NOR in that way?
Yes.
In the formal Notice of Responsibility that was
issued for this nmatter, the actions required, if
you just take a | ook at the bottom of page 2 --
and again, for the record, this is Exhibit B-20 --
the actions required, are they the sane as those

in the field NOR?
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Yes.
On this formal Notice of Responsibility, you have
signed it for Richard Packard as Chief of the
Ener gency Response section. Had M. Packard
reviewed the Notice of Responsibility before it
was i ssued?
| don't recall. He probably did. He was probably
on vacation, and | was acting chief. But that's
goi ng way back
But in other words, this is an authorized order
fromthe Mass. Departnment of Environnenta
Prot ecti on about which had happened at this site;
correct?
Right. You have the field NOR and you have the
of fice NOR

M5. READ: | don't think I have any
ot her questi ons.

HEARI NG OFFI CER. Thank you.

MR, DECOULCS: | just have one last for
redirect.

REDI RECT EXAM NATI ON
DECOULOS
On that office NOR that you filed that Ms. Read

referred to, you nmentioned that on page 3, the top
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of page 3, it says at the end, "Construct renedial
system as necessary to stop diesel fuel discharge
to stormdrain.” Wy would you use the words "as
necessary"?
Because, typically, we would assess the sources
and determ ne the best course of action before you
actually woul d construct sonething in the field.
So you woul d have to assess it. That's what a
Phase |/ Phase Il, you know, delineating nature and
extent for that particular rel ease woul d deterni ne
whet her or not that was warranted or not.
Whose responsibility was that?
The LSP's.

MR, DECOULCS: No further questions.

HEARI NG OFFI CER Thank you. You're
free to go.

At this time, it's 12:30. M. Read,
what are your thoughts on whether we should take a
qui ck lunch break and come back and resune with
M. Phillips or would you like to continue with
hi m now and then take a quick |unch break. What
are your thoughts? |In terns of lunch break, |'m
t hi nki ng 45 m nut es.

M5. READ: | don't mind when the |unch
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break happens, whether it's now or later. M
overal | concern, though, is that we proceed
expeditiously in general. W were flexible in
agreeing that M. Jablonski could testify earlier,
and |, |ikew se, have wi tnesses who have travel ed
great distances to be here. As the party that
goes first, | anticipated that ny w tnesses woul d
be on today, and I would really like to do
everything possible to ensure that nmy witnesses
can be finished today.

I would be happy to take a lunch break
now. Personally, it could be shorter than 45
mnutes. | haven't consulted with everyone, but
20 m nutes, half hour, would be fine with ne. But
I can also wait and do lunch after he finishes. |
do expect to request some redirect, not very much,
and | don't know how much M. Decoul os has left.
So | really don't mind which way we go as |ong as
it's relatively expeditious.

HEARI NG OFFI CER° A hal f hour [unch
break would be fine with nme, too, in the interest
of getting as nmuch in as possible. What are your
t houghts, M. Decoul 0s?

MR, DECOULCS: |I'mfine with that.
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HEARI NG OFFI CER° M. Decoul os, what are

your thoughts on how nuch | onger you're going to
need with M. Phillips? Again, it's your choice
how you want to allocate your tine. The
expectation was, however, that you would conplete
your exam nation today, perhaps, naybe you could
go into the norning with one wi tness, but the bulk
of the testinony needs to be conpleted today.
Your cross needs to be conpleted today. So you
need to figure out how you want to allocate your
time. Maybe that's sonething you want to
contenpl ate over lunch. W'IIl take a half hour
[ unch now.

MR, DECOULCS: That will be great.
Thank you.

HEARI NG OFFI CER So far you've spent
approxi mately an one hour and, | think, 45 m nutes
with M. Phillips.

MR, DECOULCS: My best guess right now
is it my take another 45 to 60 minutes for
M. Phillips.

HEARI NG OFFI CER:  Ckay. You shoul d
consider that in the context of budgeting time for

t he other witnesses, as well.
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MR, DECOULCS: Sure.

HEARI NG OFFI CER  Like | said, if we
need to go into tonorrow norning with one of the
Board's witnesses, we'll do that, but no nore.
I"'mgiving a |l ot of |eeway.

MR, DECOULCS: Any idea as to who that
wi t ness m ght be, seeing how one of themis not
here?

MS5. READ: | provided M. Decoulos with
the order of witnesses, and right now |I' m not
anticipating changing that, but | need to consult
with ny witnesses and see if there is anything
that woul d prevent himfrom being here tonorrow
So if | may address that after lunch, as well.

HEARI NG OFFI CER  Sure, that's fine.
Wth that said, why don't we take a half hour
break. We'll be back here at 10 after 1 and get
started no later that quarter after 1. Thank you.

(Recessed at 12:39 p.m,
resuned at 1:18 p.m)

HEARI NG OFFI CER. W' re back on the
record after a brief lunch break. M. Phillips is
back in the witness chair and you're still sworn,

M. Phillips, you' re still under oath.
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THE WTNESS: Yes, | understand that |'m
still sworn.

HEARI NG OFFI CER: M. Decoul os, you can
resune your cross-exanination of M. Phillips.

MR, DECOULCS: Thank you.

CROSS EXAM NATI ON, Conti nued

DECOULCS:
M. Phillips, in your testinony today, as well as
your written prefiled direct testinony in Exhibit
B-6, you tal ked about ny inadequate assessnent to
identify the cause of the gross oil contam nation
at the stormmvater outfall in Carver. |In Exhibit
B-6, for instance, on page 8, you nention that
addi ti onal assessment was needed to deternine
whet her the diesel release was mgrating into the
storm wat er drai nage piping. G ven what you know
about ny assessnent work out there, what
addi tional assessnment work woul d you have
recomrended?
| think I gave a couple of exanples in ny direct
testinony, including doing the video survey, as
wel |l as potentially doing the test pits along the
pi ping to see whether there were other areas where

there was NAPL present in contact with the piping
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itself. | also talked about |ooking at -- just
visually getting a cross section right-of-way in
pl ace so that you could see whether there was any
i ndi cati on that NAPL and/or groundwater was in
contact with the elevation of the piping.

Now, if LNAPL was in contact with the piping

woul dn't that LNAPL reveal itself in DVH 2?

As | said previously, not necessarily if it was in
contact beyond DWVH 2.

So what's the magic route -- what's the potenti al
route that it could have progressed along to have
gone around DVH 2? So you're saying that there
were insufficient wells to rule out that
possibility of a subsurface pathway that woul d
have gone around DVH 2 fromthe di esel LNAPL and
found its way into the stormnvater piping to the
sout h or downgradi ent of DWVH 2?

It's not ny job to design the assessnment program
The departnent was clear on multiple occasions to
say that that needed to be done, and that further
wor k needed to be done. Those are exanpl es of
what | woul d have done and woul d have recommended
There coul d be other exanples of things that could

be recommended. There is, based on the
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information, | think, for ne and for the
Departnment, pretty substantial evidence that
there's a gross contam nation getting into that
outfall, and that there's only one source of gross
contam nation out there that had been identified
to date at the tinme between 2003 and 2005.

So you believe beyond a reasonabl e doubt that that
gross contanination at the outfall could have only
cone fromthe LNAPL rel ease?

| have diesel present, M. Decoul os, at the
outfall. | have nmeasured thickness of diese

adj acent to the pipe and ultimtely across a very
|arge swath of area. |It's pretty --

HEARI NG OFFI CER:  When you' re sayi ng
adj acent to the pipe, what are you tal king about,
whi ch area are you tal ki ng about ?

THE WTNESS: |'mtalking about in the
source area where the rel ease occurred, there's
the well 5-RR, that's the one that was the subject
of the first notification. That's where they had
neasured up to 6 feet thickness of product.

That's very approximate. |It's hard to tell on the
drawi ngs, but it's probably within 10 feet of the

pi pe itself.
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HEARI NG OFFI CER: | just wanted you to
be as specific as possible. Go ahead, sorry to
i nterrupt.

MR, DECOULCS: | have no problens with
your interruptions, M. Jones.

HEARI NG OFFICER: | interrupted you, so
continue. You were tal king about the factors you
consi der ed.

It's clear that there's diesel proximate to the
piping. It's clear that there's diesel release in
t he environnment throughout the property, and it's
clear that there's diesel at the outfall

How do you draw the connection, is my question?
You' re maki ng assunptions, aren't you?

I"'mnot the LSP on the job, M. Decoulos. Wat
I"'mdoing is I'mlooking at the avail able
information, and I am as well as the departnent
was, persuaded that those two itens are connected
If you |l ook at, for exanple, the photographs that
you're tal king about, a two-year tine period, we
continue to have to have boons out there with
gross contanm nation, it looks like that. W don't
see that flowing over the street and into the

catch basin. W don't see that in the catch
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basins that you're alleging that it's getting
into. This is an ongoing problemthat goes on for
many years. |It's not the 5-gallon spill on the
things that washes into the hole. That's not what
we're tal king about.

| don't dispute what you're suggesting regarding a
5-gallon spill, M. Phillips. What | am
guestioning is what are the facts that you're
maki ng these allegations with? For instance,
DVH 2, which we're | ooking at here in photograph
24 on the display screen, it was uncovered on the
day in which the gross contanination was found on
May 16, 2003. Does the inside of that drain
manhol e 1 ook grossly contam nated to you?

No, it does not.

In June of 2004, there's another photograph of
that same drain manhole, DVH 2 in front of Eagle
Gas Station, June 24, 2004. Does that drain
manhol e 1 ook grossly contami nated to you?

| can't tell whether that's product in there or
not because of the reflection -- it could be the
reflection of the light or it could be product.
The point is, M. Decoulos, it's the adequate

assessnent to | ook beyond DVH 2 and relying solely
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on DMH-2 in the visual observation that is
important. And that's why what | was suggesti ng,
agai n, doing the video survey, maybe exposing it
in different areas other than just relying on the
result of DWVH 2.

What woul d the video survey have shown ot her than
what we see at these photographs of the drain
manhol e i nverts?

For exanple, beyond the DVH 2, it may have shown
that the pipe was discontinuous. It may have
shown that it's cracked or had failed in various
areas and that oil was seeping into the piping.
Those are the types of things that you're | ooking
for.

Can you confirmthat there was a nonitoring well
shown on Chalk 1 next to DVH 2?

I think we tal ked about that earlier. | don't
renenber the nunber of it, yes.

If I told you that that nonitoring well was
identified as DCW2, would you agree with that?
If it's on that, then | would agree with that.
Can | show you the analytical results from June of
2003 of the soil and groundwater sanpling from

t hat sanpling point?
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HEARI NG OFFI CER  That's DCW?2, which is
next to what, again, M. Decoul 0s?

MR, DECOULCS: DMH 2.
Can you summarize for us -- this is the sanmpling
that was presented in the | RA status report from
July of 2003.

HEARI NG OFFI CER Wi ch exhibit is this?

MR, DECOULCS: That's what |' m | ooking
for.

M5. READ: | believe it's B-21.

MR, DECOULCS: Yes, B-21.
Can you informus as to what the soil sanpling at
DCW 1 revealed in that report?
Fromthis table?
Yes.

HEARI NG OFFI CER:  DCW 1 or DCW2?

MR, DECOULCS: |'msorry. DCW 2.
There is a sanple that's collected fromDCW2 from
an elevation of 4 to 8 feet, and it has sone
det ect abl e concentrati ons of EPH, and the EPH
fractions, as well as one individual conpound, it
| ooks like to ne.
Wul d those concentrations that were detected bear

any resenbl ance to the contamination found at the
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outfall?

The EPA fraction is related to diesel. The
concentration here is quite low. The
concentration here is orders of magnitude |ess
that what you have at the outfall.

What about the groundwater sanpling that was
conducted at DCW2 on the next page, can you
expl ain how that might correlate with the diesel
contam nati on found at the outfall?

There are no detectabl e concentrations of EPH
fraction at that | ocation; whereas, at the
outfall, it was in excess of 3,000 parts per
mllion.

Do you agree that the PID screening of DVH 2 on
May 16, 2003 was 0.5 parts per nillion?

I don't have any basis for disputing any of the
data that's reported.

So what's your theory as to how the gross
contam nation of the outfall originated fromthe
di esel NAPL rel ease? Are you alleging that the
subsurface contam nati on went around DVH 2 and
went around DCW2? That sonehow those two points
were insufficient to identify that pathway that

you' re sonehow al | egi ng?
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As my opinion states, there has been inadequate
assessnent. Looking in the manhol e and seeing no
sheen is not an adequate assessnent of what could
have been happening out there. Because it is
clear and the departnent was clear that the gross
contami nation present at the outfall needed to be
further investigated because of the gross

contam nation on the property.

HEARI NG OFFICER. M. Phillips, are
t here ot her possibl e pathways around DvH 27?

THE WTNESS: | think there are.
don't have all of the details about it. But if
you renenber, if we go to the south, there are
t hose tanks and that |ine.

HEARI NG OFFI CER Coul d you put that
back up there, M. Decoul os, so we could | ook for
possi bl e pat hways?

MR, DECOULCS: Yes, |'mlooking for it.
So what | have up on the screen right nowis
Figure 1 fromExhibit B-30, which is a
conpr ehensi ve site plan which shows the hole
conditions at the property.

Wul d you mind putting up, actually, the

phot ograph that shows the boundary of NAPL. That
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woul d be an easier one for ne to use.

HEARI NG OFFICER:  |Is that B-41 or B-53.

THE WTNESS: That woul d be B-41,
bel i eve.
| have a laser pointer, too, M. Phillips, if
that's conveni ent.
That's fine. As long as you don't make nme stand
for the whole rest of the deposition, | will be
fine.
So, again, the question is, we have PID screen of
0.5 at DVH 2, we have no detectabl e EPH
concentrations in the groundwater outside of the
stormnvat er collection system and you're trying to
justify why additional assessment actions could
support a pathway fromthe di esel NAPL delineation
that's shown in Exhibit B-41 as Figure 1. You're
trying to explain howthat diesel NAPL could have
gone past that manhole structure in that
nmonitoring well and worked its way into the
drai nage piping, and then, subsequently to the
outfall; is that correct?
" manswering the question to the hearing officer,
but --

HEARI NG OFFI CER: Yes, that's what |
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have asked himto do, to try to identify possible
pat hways.

This entire area here has no investigatory work.
So this line -- and again, | didn't do the

i nvestigation, but this is what | would have

| ooked at. This line is not based on any data in
this area.

HEARI NG OFFI CER. The line you're
referring to is the southern boundary of --

THE W TNESS: The sout hern boundary of
t he NAPL.

HEARI NG OFFICER:  It's inportant that we
don't talk over each other so that we have a clear
record.

The sout hern boundary of the NAPL, as
identified by M. Decoulos, is what you' re talking
about. So go ahead.

THE WTNESS: Correct.

A scenario that | would have thought to
investigate, and it relates even to the
cross-sections that you have here, AA and BB, if
the NAPL migrates along piping in this area,
because there is piping along this area between

the tanks and the punp island. |f you have the
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preferential pathway where you have that nmateri al
novi ng along this zone, this could | ook very

di fferent and coul d be bypassing DCW2 and getting
to there. There are a lot of ifs, but the point
is, for me, this is what needs to be investigated
to affirmatively address the issue that we have
gross contamnmi nation at the outfall, and we have
gross contani nati on here.

M. Phillips, are you an underground storage tank
i nspector?

HEARI NG OFFI CER°  Gross cont ami nati on
where? Just for purposes of the record.

THE W TNESS: G oss contam nation, the
NAPL itself is what | would consider to be gross
contam nation, and the enulsified sheen or
what ever you would call it at the outfall, | would
al so refer to as gross contami nation.

HEARI NG OFFI CER: So you're tal king
about the area within the NAPL boundary as
identified by M. Decoulos on that exhibit is
where you're identifying one point as gross
cont am nati on?

THE WTNESS: That's correct.

M. Phillips, are you an underground storage tank
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i nspector?

| am not.

Do you know t he piping that you're tal ki ng about
fromthe punp island to underground storage tanks,
is that the piping that runs fromthe tanks to the
punp islands and the dispensers to fuel vehicles?

I don't know what all the piping is that's in this
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area, but there would be piping associated with
the lines, yes, that go fromthe tanks to the

i sl ands.

Do you know what depth that supply |ine pipes are
generally installed at?

| don't recall, no, I'"'mnot sure that | know.

If I told you that they weren't nore than 3 feet
bel ow grade, would that surprise you?

No, | would expect themto be below the frost
line.

You woul d expect the pipes from underground
storage tanks to the fuel punp dispensers to be
bel ow the frost |ine?

| woul d think so.

What depth woul d that be?

| would say it's in a 2 to 4-foot range.

Do you know if EPH -- by the way, for the record,
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EPH st ands for extractabl e petrol eum hydrocarbons.
Do you know if EPH concentrations were identified
in nmonitoring wells BP-6, MMA or KEI-57?

HEARI NG OFFI CER:  Coul d you repeat the
guestion, M. Decoul 0s?
Do you know if EPH concentrations were identified
innmonitoring wells in BP-6, MMA or KEI-5?
| don't know.
If I told you that they were bel ow Method 1
st andards, would you be surprised?
| wouldn't be one way or the other. | don't
know -- M. Decoul os, the issues is | don't know
how the contam nation got there. That was not ny
assignnent to deternmine howit got there. | would
have done, as | described, other types of
i nvestigatory activities to determ ne how t hat
condi ti on was occurring.
Al I'masking fromyou, M. Phillips, is to make
a suggestion as to what el se you woul d have done.
Ckay. | have done that already. Wuld you like
nme to do that again?

HEARI NG OFFI CER.  Well, with reference
to what is depicted on the wall, what el se would

you have done? M. Decoul os, for purposes of the
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record, will you identify those wells you were
just looking at? Just rem nd ne, yes, what's
t hat ?

MR, DECOULCS: BP-6, which is northwest
of DCW2. MMA, which is south of the three
5, 000-gal | on underground storage tanks. And
KEl -5, which is southwest of the three
5, 000-gal | on underground storage tanks.
Now, one of the other suggestions that you had was
to assess the condition of the piping by advanci ng
test pits adjacent to the piping to allow for the
vi sual inspection. And you nade this suggestion
on page 14 of your testimony on lines 2 through 4.
Coul d you explain how test pits in a busy gas
station woul d have been advanced in this area?
A test pit is advanced using an excavator or a
backhoe, and it is dug down in a very snall area.
The soil is dug up, placed to the side or next to
t he excavation, observations are made, and sanpl es
may be collected or the material is put back,
tanped back down, and you npbve onto the next
| ocati on.
In a busy gas station, like |I presune you realize

Eagle Gas is, would you have had to make any
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speci al arrangenents to excavate through the
pavenent ? For instance, would you have cut the
pavenent or would you have just sinply gone in
wi th a backhoe and just gone right through the
pavenent ?
| don't know what the street opening requirements
are in the Town of Carver, but | would have found
out what the requirenents are for opening the
street, and let themknow that this is what we
needed to do, and to nake the appropriate
arrangenents to do that. Again, put the naterial
back, tanmp it down so that you don't have
settling, and repaving that area. That's a
restoration question as opposed to the excavation
guesti on.
But when you have a backhoe with teeth, how do you
get through the pavenent?
It depends on the type of pavenent that it is. |If
it's concrete, you're going to have to cut it. |If
it's asphalt, you can probably tear through it.
So you tear through it how? How would you do that
with a backhoe?

HEARI NG OFFI CER° M. Decoul os, do you

really want to waste your tinme tal king about this
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subject. | have a question for -- | mean, you
can.

MR. DECOULCS: No, that's fine.

HEARI NG OFFI CER: | have a question for
M. Phillips. M. Phillips, with reference to
what we're looking at on the wall here -- what
exhibit is this, M. Decoul 0s?

MR, DECOULCS: B-41.

HEARI NG OFFI CER: What el se woul d you
have done | ooking at this?

THE WTNESS: The types of things that
woul d have done. First, | would have done a
cross-section just to see what it | ooked |ike the
oil could be in contact with the piping, just as a
base of elevation. | then would have | ooked at
what other utilities were present at the site,
| ooking for a preferential pathway. | would have
al so done a video inspection, because the materi al
appears, based on the high concentrations of the
outfall, is getting into that piping system
Where is it getting into that systen? The best
way for me to do that is to do visual observation.
A manhol e and a catch basin hundreds of feet apart

or 100 feet apart or 50 feet apart aren't
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answering that question for nmne.

Once | had done that, | probably would
then have tried to confirmthat with a test pit
type of investigation. You know, "It |ooks like
the piping is bad here, here and here. Let's get
into those | ocations, see whether we have an
i ssue. Let's get some confirmation of what types
of things are going on."

Wth regard to the utilities on the
property itself, | would have | ooked at those
utilities, a preferential pathway, and if |
t hought one could be one, then naybe a test pit,
maybe a nmonitoring well in that vicinity to start
trying to do that assessment to figure out where
it is and howit's getting in there. That's what
I woul d have done as an appropriate |evel of
effort.

Wul d you have installed additional wells in
addition to what is shown?

I may have put wells in different |ocations than
those that are shown. Sone of the ones that we're
tal ki ng about to the south of the tanks, | believe
are part of a previous investigation with regard

to the gasoline station. They weren't part of
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M. Decoul os' investigation. They are present
t here.

I would certainly try and take advantage
of whatever wells | had at ny disposal, and it
m ght have been just doing soil borings as opposed
to actually installing wells. But that's the
i nformation gathering | would think that the
departnent was | ooking for to assess how t hat was
occurring. And | haven't sat here and tried to
develop all of the alternatives or scenarios that
coul d have resulted in this.

HEARI NG OFFI CER You woul d have done
addi tional soil borings, as well?

THE WTNESS: It would depend on really
sort of the outcone that we're tal ki ng about,
where those utilities a potential pathway? |If
they were, yes, or | might have done it as test
pits. | don't know for sure until you gather the
informati on and assess that information what the
next appropriate step is.

HEARI NG OFFI CER.  Thank you.

M. Phillips, do you know how water is supplied to
the building on the Eagle Gas property?

THE W TNESS: | have a recoll ection that



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

121

there's a private water supply well, and I want to
say that it's on the sout hwest corner of the

buil ding, but |I'm not sure.

So woul d you agree that there would not be a need
for a water supply, a nunicipal water supply |ine,
fromthe Main Street right-of-way into the Eagle
Gas Station building?

Under the scenario if that well was contam nated
there would need to be an alternate source. |I'm
not sure what you're asking ne.

' masking you, is there a nunicipal water supply
that the Eagle Gas property owner could have
tapped into in the Main Street right-of-way which
woul d have been anot her concerned piping utility,
whi ch you theorized mght be a pathway to the
stormwvater outfall?

| haven't seen any draw ngs that show that there's
a munici pal water |ine going up and down Min
Street. | don't know whether there is one or not.
Do you know how sewers di scharged fromthe Eagle
Gas property at 131 Main Street?

| am not 100 percent certain about that. It may
be on a septic systemor it may have a sewer line

I don't know whi ch one.
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Do you believe that there is municipal sewer in
the Main Street right-of-way for the Eagle Gas
property?

| don't know for sure

Do have any other suspected piping utilities that
m ght be preferential pathways other than the
under ground storage tank supply lines?

| have not asked for nor have been made avail abl e
to ne or present in the reports the utility plans
for it. So |l can't tell you one way or the other

| don't know.

Aren't you here as an expert for the Board to nake
determ nations like that?

I'"'m here as an expert for the Board with the

opi nion that there was not adequate assessnent
done. And I'mtalking -- you' ve asked me to talk
about the types of other assessnents that | would
have done or woul d have consi dered doing as part
of an adequate assessnent of this area.

One of the things that you just recently described
was your belief that cross-sections were
necessary. W' re |looking at Exhibit B-41 right
now, Figure 1. I'mnow flipping to Figure 2. Can

you tell me what Figure 2 of Exhibit B-41 shows?
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Those are cross-sections, and | think they were
produced in Decenber '04; is that right?

Well, you can identify it for the record.

Yes, it's identified as a cross-section in
Decenber ' 04, 2004.

Do you see any evidence of diesel NAPL being
intercepted by any utilities that could have gone
down to the stormmvater outfall?

It's alittle bit confusing to me the draw ng that
you're putting forward, because if you | ook at
A-A, looks like this the bottomof the stormdrain
manhol e is in contact the stormdrain, and the
stormdrain is in contact with the groundwater
table. Wereas, if you | ook at cross-section B-B
it shows it as sonme distance apart. | don't know
whet her that's feet, inches, but they are
different. And | can't tell you how accurate that
is or whether there's LNAPL present. As that
picture is depicted, it has LNAPL bei ng beneath
the water table as opposed to above the water
table, which is what you would expect. So there's
a bunch of itens that conme into play. What

woul d say to you about this picture, and had it

been done in early 2003 as part of the origina
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assessnent, | would say, you know, it |looks Iike
the groundwater could rise and fall a relatively
snmal | di stance and bring the LNAPL into contact
wi th the piping.

Have you ever prepared cross-sections?

Yes.

Are you aware of how sections are established at
various |ocations?

Yes.

Can you explain in Figure 1 where cross sections
A-A and B-B were roughly | ocated?

Usual ly they're depicted as B-B prinme and A-A
prine, as it goes across. But the cross-section
is essentially between the two Bs that you have
listed and the two As that you have listed.

In what figure?

Figure 1 from Decenber 2004.

In your testinony, Exhibit B-6, page 15, you
mentioned that it may have been appropriate to
conduct forensic testing to denpnstrate the
petrol eum products were running off of a paved

surface of Eagle Gas Station. Are you aware that

| attenpted to conduct forensic testing with a new

techni que that was presented in a course that the
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Board approved for continuing education credit
taught by M chael \Wade?

| have a recollection of that, but | don't
renenber anything specifically about that.

Are you aware that | net with the LSP Board's
Conpl ai nt Revi ew Team to discuss the evidence and
information that was collected at the Eagle Gas
site?

Cenerally aware of that.

Are you aware that on January 30, 2008, |
submitted a package to the Conpl aint Revi ew Team
expl ai ni ng sone of the reasoning that went into ny
work, and it's as shown on Exhi bit RR-407?

Yes, generally.

Are you aware that in Subsection E of that letter
that | explained ny efforts to conduct forensic
testing with these new techni ques that M chael
Wade was teaching in the course entitled

Envi ronnental Chem stry and the Energence of
Forensi c Geochemi stry?

| do recall that.

Are you aware that none of the labs that | work
wi th, which include Al pha Anal ytical and Geol abs

were able to provide the testing that M. Wade
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descri bed in that course?

| don't know what the testing that M. Wade
described in that course, what those testing
procedures are, so | can't answer your question
with regard to that. | know that Al pha did and

Geol abs did a nunber of fingerprint analysis to

identify the types of petroleum products that were

both at the outfall as well as in the source area,

and that they were all identified as diesel
product s.

Now, the next issue of discussion | want to get
intois the efforts to collect LNAPL, and the

di spute | had with the departnent on the

appropri ate nethod, either passive recovery of the

LNAPL or active recovery. Can you explain the
di fference between the two?
Active renediation is described in the MCP as
regul ar or periodic renoval either by mechani cal
or electric nechani cal neans.

The passive, usually the passive

t echni ques for product renoval are sone type of

cani ster or absorbent material that is floating in

a well and slowy collects material .

Are you aware that there was soil data collected
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at this site, which denonstrated that the
permeability of the underlying soils was sl ow and
did not neet the standards established by the
Anerican Petroleum|Institute and ot her

organi zati ons such as the U. S. Environnental
Protection Agency to justify active LNAPL

col I ection?

The perneability testing that you' re tal ki ng about
was not done until, | believe, [ate 2004 or 2005
two years, really, after the request to do active
renediation. | think the departnent is pretty
clear on its views that if you could nake a case
as they always say in any EPA DEP training that
|'ve been to, "Make your case." |If you can nake
the case, then they will be willing to consider
it.

I think in this particular instance, you
know, you brought a vac truck out there. The vac
truck actually renpved quite a bit of product.
The well caved in, and there were sone probl ens
with the neasurenents. But within 21 days, is ny
recol | ection, product was back in that well.

A mechani cal mechani sm of com ng out

there every two weeks or every three weeks to
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vacuum out product out of the well may have been a
techni que that shoul d have been consi dered,
especially if the well were nmade |arger.

Are you aware of the LSP Association's LNAPL white
papers that have been prepared?

General ly, yes.

So you're not aware of the specific
recomrendati ons that the Tech Practices Committee
of the LSP Association has made?

You' d have to ask nme about a specific el enment of
that that you're interested in. | have read

t hrough the papers, |'ve |ooked through them |
haven't | ooked through themin a nunber of years,

| don't think.

Are you aware of DEP's LNAPL wor kgroup that has
been assenbl ed?

Yes, I"'mnot sure that it's still active, quite
honestly. The last time | saw Steve Boynton, he
had told ne that nothing had been done on that for
gquite a long tine.

Who is Steve Boynton?

He's a nmenber of the LNAPL or the NAPL wor kgroup,
and | believe he's given presentations at the

LSPA, you know, neetings for the LSPA
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M5. READ: | just want to state ny
obj ection for the record, too. The LSPA white
papers, the first one of them was not published
until April 2005, which is very late in the course
of M. Decoulos' work at this site, and the second
one was years later. And the LSPA -- excuse ne,

t he MassDEP wor kgroup was not forned until, |
bel i eve, 2008, according to the exhibits that

M. Decoul os has put in. And MassDEP has not
changed its standards for the assessnment and
renedi ati on of LNAPL, and that the standards that
were in place at the tine that the work was done
are what is at issue. | understand that sone
flexibility is being allowed for the questioning
inthis area, but | wanted to state ny objection.

HEARI NG OFFI CER Where are you goi ng
wi th the questioning, M. Decoul 0s?

MR, DECOULCS: Well, M. --

HEARI NG OFFI CER°  The standard of care
that is applicable in this case is the standard
that existed at the tine that you were doing the
work out there. And subsequent policy discussions
years later, as | have ruled, are not relevant for

that purpose. So |I'm curious where you're going
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with this.

MR, DECOULCS: |'m not goi ng rmuch
further with it, but nmy point here is that the
recomrendati ons that | nade to excavate the LNAPL
in June of 2004 were consistent with
recomendati ons that Steve Boynton and ot her LSP
menbers have made to the department, and are
recomrendati ons which are in the LNAPL Wiite
Papers. So ny point is that what | had proposed
was actually ahead of the curve.

M. Phillips, Exhibit B-33 is ny |Imediate
Response Action Status Report and Modificati on.
On page 3 --

What is the date of that, please?

June 15, 2004. What | have up on the display
right nowis the bottomof page 3. Can you read
to ne the second | ast paragraph on page 3?

The one that starts with, "To provide"?

Yes.

"To provide for possible active NAPL recovery, a
PVC el ectrical conduit together wth
groundwat er/ NAPL supply and return lines, shall be
provi ded between the sign island and recovery

well. As shown on figure 1, the lines shal
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i ncl ude one 2-inch Schedule 40 PVC |ine and two
1-inch Schedule 40 PVC |lines."

Thank you. On page 4, can you read ne the

sentence -- rather, the paragraph above the
under|ined heading, "Project Schedule." The
par agr aph begins, "If necessary."

HEARI NG OFFI CER Wi ch exhibit is this,
M. Decoul 0s?

MR, DECOULCS: B-33
"If necessary, the active recovery system shal
consi st of a subnersible, explosion proof, NAPL
recovery punp which shall punp the product to an
aboveground hol ding tank. The tank shall be
located to the southwest of the sign island, an
additional utility trench will be required to
connect the recovery punp. This additiona
excavati on woul d be conducted on the Eagle
property and would not require cutting of asphalt
pavenent."
Thank you. In your testinony on pages 5 and 6, on
page 5, it's at lines 19 through 22, and on page
6, it's at lines 1 through 2. You tal k about
i mmi nent hazard eval uations, the assessnment of

substantial release mgration, and critica
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exposure pathways. Are you aware that there was a
CEP at this site for the original release, which
was identified as 4-13333?

| am aware of that.

How are you aware of that? |Is there any evidence
that has nmade you aware of that?

Just the pleadings in this matter.

["mpulling up Exhibit RR-54 right now, the second
page. Can you read for me the two sentences that
begin with, "The Private --" can you read that?
This is the second page, |'m show ng you, of

Exhi bit RR-54. Can you read for ne the two
sentences, the first sentence which --

It's Iike an eye test.

You can't read it?

It's like an eye test. |'mhappy to do whatever
you would Iike me to do. Wuld you like nme to
read the highlighted portion?

Yes, pl ease.

"The private well at the gas station remains a CEP
that was present in the historic gasoline rel ease
4-1333 (and was one of the COCs actually reported
in the RLF and RNF) (4,000 PPB M BE and MN

approximately 40 to 50 feet fromthe private
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are still present in the well as of the |ast

sanpling round."

Q Thank you. Are you aware that | was responsible
for responding to a release of diesel LNAPL on a
site that had a preexisting gasoline rel ease?

A Yes.

Q Are you aware that there was comm ngling of the
gasoline and di esel rel eases?

A That's not entirely clear to nme, but it wouldn't
surprise ne.

Q If there's a preexisting release at a site,
woul dn't you expect that responsible party or
potentially responsible party to assune a
significant burden of the assessment work to
conti nue assessing and cl osing out that rel ease?

A For any RTN nunber there is a responsible party
that needs to nmove forward and address the
condi tions of that RTN nunber.

Q Do you think | was being overly aggressive in
advocating for ny client to limt his work to
assessing and cl eaning up the diesel rel ease?

A I wasn't aware that you had done anythi ng
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different than to work on investigation and
cl eanup of the diesel release.
You were not aware that | was working with Dave
Bennett, who was an LSP, as well Ted Kaegael, who
was a fornmer LSP, to address that prior rel ease?
| knew there was another release on the site, and
|"ve seen their names, but | don't know what the
details of your work with themwere, per se. As |
sit here right now, | can't recall.
I'"mgoing to present you with Exhibit RR-59

HEARI NG OFFI CER. M. Decoul os, just for
your own purposes and your own tine nmanagenent
pur poses, you have three hours |eft today.

MR, DECOULCS: Thank you.
M. Phillips, in your testinony, Exhibit B-6, this
is your first testinmony of August 18, 2010, you
tal ked about the second site that's the subject of
this proposed disciplinary action against nme. And
that had to do with the gas station in Randol ph,
identified as the Speedy Lube Gas Station site.
On page 27 of your testinmony, you were asked a
guestion by Ms. Read as to whether it was
appropriate to file an RAO after two rounds of

groundwat er sanpling because the source of the
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contam nation had been renpved. And you were

asked to concur. Can you, again, just explain --
M5. READ: Could you just identify the

page and the |ines, again?

Actually, let's just go to page 28, the top of

page 28, lines 1 through 4, which is your answer

to the question.

What was your question again? |'msorry.

So the question has to do with whether you

concurred with the two rounds of groundwater

sanpling being appropriate to filing an RAO. And

also -- well, you can read the question for
your sel f.
Ckay. | want to hear what your question is to ne.

HEARI NG OFFI CER What's your question
to hin®
My question to you is: You nentioned that it was
uncl ear what the source of the contam nation was
at the site.
Yes.
And what | would like to do is direct you to
Exhi bit B-55, Section 7.0, and have you read the
first two lines of Section 7.0.

"A review of the residual groundwater
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contam nation indicates that background |evels
have not been achi eved. However, the source of
the el evated constituents, the fornmer USTs and the
petrol eum cont am nated soil have all been
removed. "

Does that address your concern about being unclear
that the source of the contami nation at the Speedy
Lube site was addressed?

No, in part, because the groundwater contam nation
bet ween the first round and the second round had
increased. So if the source had been renoved,
then there would not be a basis for an increase in
concentrations in the environnent.

Are you aware that additional groundwater sanpling
was done at the site that disputed what you just
sai d?

When was that done? Are you talking about after
the RAO was fil ed?

Ri ght, there was an anended RAO that was filed as
Exhi bit B-58 on June 18, 2004. Are you aware that
that additional groundwater sanmpling is in
contrast with what you just said?

If it's not inthis RAOreport, | don't recall it

specifically.
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But do you agree that Exhibit B-58 is part of the
record?

If it's on the list. The way that, as you -- |
hope you are aware, is that the recommendati on of
the departnent is that you should sanple quarterly
for a year to establish that cleanup has been
achieved in the groundwater to deal with the
fluctuations in groundwater elevations over the
seasons, et cetera. That does not preclude making
the case that less frequent is fine for a site.

In this particul ar case when you have two sanpl es
one nonth apart and the concentrations are show ng
an increase, it indicates that there is not that
seasonal ity that has been considered or that
potentially the source has not been adequately
removed

Are you aware that ny original RAO cited a Phase
initial site investigation report by SAGE

Envi ronnental , dated June 19987

| do recall SAGE Environnental, yes.

Are you aware that SAGE conducted groundwater
sanpling in addition to what | did?

I did not | ook at the SAGE report, but | would

expect that they would have had to file a Phase I
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initial site investigation.
Are you aware that there was an open nonitoring
well left by SAGE that was acting as a surface
source of contamination to the subsurface as shown
i n Speedy Lube Photo 5?
| can't see anything in Speedy Lube Photo 5 that
tells me what you' re tal king about, and | don't
know that that was the source of any kind of
cont am nati on whatsoever. That's not clear to mne.
If | stated that in the report that gasoline
i mpacted runoff was going off the concrete pad and
going into that open subsurface point, would you
be surprised?
It would be hard to know how the runoff is going
and whether that is -- the previous picture showed
it as being blocked with soil. So I'mnot sure
that you have a lot of runoff going into that, but
it is a possibility that that would be the case.
That woul d certainly make your ability to render
an opinion accurately, it would cofound it because
you have results that are in conflict w th what
you're trying to render an opinion on

MR DECOULCS: For the record, I'm

referring to Speedy Lube photos 5 through 7.
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My last question, M. Phillips, in your testinony
in Exhibit B-6, page 29, lines 9 through 11, you
mention that ny filtering of sanples would have
likely resulted in BPH concentrations that were
biased low. Are you saying that filtering is not
al | oned under the MCP at the tinme this work was
conduct ed?

For volatile organi c conpounds such as gasoline,
so whether you're doing it by VOCs, by method of
8260 or VPH, it's not compn practice to filter

t he sanpl es because that physical manipul ati on of
the sanmples will result in reducing the
concentrations. There are cases that that night
need to be done and it needs to be spoken about
specifically. As | said before, the departnent
says, "Make your case. Say why that had to be
done. "

Can you tell ne where in the MCP -- where in
CGeneral Law Chapter 21E, the MCP or any depart nent
policy, final policy, that it nakes that

stat ement ?

| believe in the VPH gui dance docunent there is
that information.

Do you know when that VPH EPH gui dance docunent



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

BY Ms.

140

became effective?
| don't.

MR, DECOULCS: No further questions.

HEARI NG OFFI CER:  Ms. Read, do you have
any questi ons.

M5. READ: Just a few.

REDI RECT EXAM NATI ON

READ:
Earlier when M. Decoul os was asking you about the
possibility or the photograph that he had that
appeared to be of a junkyard at the Eagle Gas site
that he represented depicted a junkyard, in your
answer to a question as to whether the surface
flows fromthat area would go to the downgradient
catch basin, your answer included a statenent that
you didn't know whet her the area was paved or
unpaved. | wonder if you would just briefly
expl ain how that woul d af fect your know edge of
t he out cone of that question?
Wth regard to a paved surface, you have no
infiltration, essentially. You just have runoff,
just like you would have runoff froma road into
the catch basin. [If it's an unpaved surface

unless it's a mgjor rain event, nost of the water
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will puddle and infiltrate into the soil in that
area. It will not run off. It will take odd
little paths, but npbst of the water will end up
infiltrating into the soil.

If that area had been paved and, therefore, nost
of the water had run off toward the catch basin
that was in front of 133 Main Street to which

M. Decoul os was referring, would that change your
testinony in any way or your opinion as to whether
runof f would be the source of the contam nation
identified at the outfall beginning in May of
2003?

Regardl ess of whether it was paved or unpaved,
that woul dn't change ny opinion about the outfall.
| understand your answer. Also, M. Decoul os
directed your attention to the site plan fromthe
ECS Phase | report, | believe, and asked about the
di sposal site boundary that was depicted on that
pl an as roughly a rectangl e and then a thicker
line running to the southeast. Could you clarify
for us, the line that was running away fromthe
rectangle and to the southeast, is it your
understanding that it depicted solely the interior

of the stormpipe in the street or did it --
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My interpretation would be that it incorporated
the entire pipe and the area around it as part of
the site because that's how contani nati on was
mgrating and potentially getting into that
piping. So it would not just be the interior of
the pipe itself. |If that's your question
Yes, thank you. M. Decoul os al so drew your
attention as to Exhibit B-41 and the plan
associated with it to certain other nonitoring
wells that were south of the area

MS. READ: M. Decoul os, would you m nd
putting that up on the screen?

MR DECOULCS: So this the Phase | site
pl an?

M5. READ. The B-41 site plan, yes.
He asked you about wells that were noted as BP-6,
MM A or KEI. Are those wells |ocated downgradi ent
of the tank area that you were discussing as a
potential area fromwhich the rel ease could have
m grated?
They are not -- particularly, the KEl well and the
MM A well are nore cross-gradient. The BP-6 well,
I think is the one he was tal ki ng about, may

potentially be downgradient, in a downgradient
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di rection.
O the underground tanks?
O the unground tanks, yes, BP-6 would be
downgradi ent, a portion, but the other two would
be nore cross-gradient, | believe.
And BP-6 is upgradient of the drain manhol e;
correct?
Drai n Manhol e Nunber 2, yes, that's correct.
MS. READ: | have no other questions.
HEARI NG OFFI CER: Thank you,
M. Phillips.
MR, DECOULCS: Thank you very nuch,
M. Phillips.
M5. READ: Could we take a short break?
HEARI NG OFFI CER°  Sure. Five mnute
break and we'll resunme right after that.
(Recessed at 2:22 p.m,
resuned at 2:31 p.m)

HEARI NG OFFI CER.  We're back on the

record. In ternms of ordering witnesses, it
appears Ms. Baran will be testifying next; is that
correct?

MS. READ:. Yes.

HEARI NG OFFI CER: M. Decoul os, what are
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your expectations in ternms of timefranes for
di fferent witnesses? What are your thoughts?

MR, DECOULCS: You know, |
honestly don't -- | may go to 5 o'clock with
Ms. Baran, | just don't know. Somewhere between 4
and 5 o' clock right nowis a best guess.

HEARI NG OFFI CER. Then how | ong do you
expect to have your exami nation last with
M. Luhrs and -- who else is left?

MS5. READ: M. Fitzgerald.

HEARI NG OFFICER:  -- and M. Fitzgeral d?

M5. READ: It might helpif I let you
know that M. Fitzgerald would go after Ms. Baran
so that | would hope that if his testinbny was
shorter that we could finish his today.

HEARI NG OFFI CER° So you would like to
have M. Fitzgerald go before Ms. Baran?

MS. READ: No, after. [|'mjust saying
hope that given that his testinony would be
shorter, it was ny fond hope that we would be able
to finish both of those wi tnesses today.

HEARI NG OFFI CER:  Yes, we're going to
finish two witnesses today. Do you want to pick

whi ch two those are?
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MR, DECOULCS: Well, | was prepared for
the order of Ms. Baran and then M. Luhrs, since
they are both in this room

M5. READ: M. Luhrs, because the
testinony has -- it's been determned now that it
will go over until tonmorrow, M. Luhrs has offered
to cone back tonorrow. So the order woul d change.
I don't know if that would be terribly
prejudicial. Oiiginally, all of our wtnesses
were scheduled to go today, so | woul d hope that
that be would feasible to reorder since we've --

HEARI NG OFFI CER  So have M. Luhrs cone
back tonorrow?

MS. READ. Yes, and have M. Fitzgerald
go today.

HEARI NG OFFI CER M. Fitzgerald and
Ms. Baran today?

M5. READ: Yes.

HEARI NG OFFI CER: Well, let's see what
we can do. Ckay.

Can you state your nanme for the record,
pl ease?

MS. BARAN. Cynthia Ann Baran.

HEARI NG OFFI CER° Do you promise to tell



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

BY Ms.

A

146

the truth, the whole truth and nothing but the

truth?
M5. BARAN.  Yes.
HEARI NG OFFI CER.  Ckay. Thank you.
Ms. Read.
DI RECT EXAM NATI ON
READ:
Ms. Baran, |'m handi ng you what has been marked as

Exhibit B-1. Is this the direct testinony that
you filed in this action, and do you recogni ze it
as yours?
Yes.
Do you adopt the substance of this testinony for
this hearing today?
| do. | have a few corrections that | would just
like to note, if that's okay?
HEARI NG OFFI CER  That's fi ne.
They may not be all of them but | did notice that
on page 13 line 9 --
MR, DECOULCS: |'msorry, which exhibit?
MS. READ: B-1.
MR, DECOULCS: Page 13, line 9?
M5. READ: Yes.

Line 9, I would like to include the words, they
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were sonehow onmitted, after, "release to the
ground surface,” insert, "or vadose zone."

On page 16, line 11, just the date is
i naccurate. The RNF was subnitted on Decenber 19,
2003, and the I RA plan was submtted on
January 28, 2004.

MR, DECOULCS: |I'msorry. \What |ines,
agai n?

THE W TNESS: Line 11, | believe.

HEARI NG OFFICER: It will be in the
transcript, M. Decoul os.

THE WTNESS: |'mjust correcting the
date of the RNF submittal. | |unped them together
i nadvertently, because usually they're submtted
t oget her.

And on page 25, line 7, at the end | just wanted
to add, "until the IRA plan nodification subnitta
on July 12, 2005."

Then there are several instances in ny
direct testinmony and rebuttal testinony where |
may have referred to catch basin versus storm
drain globally, and | could go through and correct
themall if you would like, but I, in general

woul d just like to change catch basin to catch
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basi n and/ or drain manhol e.

HEARI NG OFFICER:  |'msorry. Catch
basin to what?

THE W TNESS: Catch basis or drain
manhol e. 1'm going back to the confusi on about
the drain manhol e versus catch basin. You can't
see it on this exhibit, M. Decoul os' exhibit, but
I may have carried that fromthat RNF form | may
have carried sonme of the |anguage -- sone of it, |
think is correct, and sone of it | may have called
the drain manhol e the catch basin.

M5. READ: Would it be better if we
submtted an errata sheet?

THE WTNESS: It's sort of the labeling
of that one drain structure. So | just wanted to
clarify that ny testinony nmay have the sane
conf usi on.

MR DECOULCS: Just for the record, |
would like to object to that.

HEARI NG OFFI CER:  Your testinony is
what, that you used catch basin and drai n nmanhol e
i nt erchangeabl y?

THE WTNESS: In certain instances, yes.

HEARI NG OFFI CER° Do you know what those
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i nst ances are?

THE WTNESS: | didn't have a chance to
read through all of them One is on page 18, line
14, and one in the rebuttal on page 2, line 8.

HEARI NG OFFI CER.  So you haven't
reviewed your testinony to determ ne what ot her
i nstances of that interchange occur?

THE WTNESS: Not that | caught.
think those are the two place, but it may occur
sonme place else that | didn't catch --

HEARI NG OFFI CER.  Ckay.

THE WTNESS: -- when | realized that
became an issue.

HEARI NG OFFI CER:  Ckay.

THE WTNESS: | believe that's it.
Handi ng you your rebuttal testinony, which was
mar ked as Exhibit B-60, is this the rebuttal
testinony that you filed in this action, and do
you recogni ze it as your own testinony?
Yes.
Do you adopt it for this hearing?
Yes.

MS. READ: Thank you.

HEARI NG OFFI CER° M. Decoul os, you can
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proceed.
MR, DECOULCS: Thank you.

CROSS EXAM NATI ON
DECOULCS:
Ms. Baran, in your testinony, Exhibit B-1, page 4,
you offered exhibits and were asked whet her they
were accurate and conpl ete copi es of the docunents
in the MassDEP file. Do you see that |ist of
docunents ranging from Exhibit B-13 all the way to
B-54 onto page 57
Yes.
Do you stand by that statenent?
Yes, | believe they are, to the best of ny
know edge.
Can we start with Exhibit B-29, which is the IRA
Modi fication Plan, dated April 21, 2004. \What |
woul d like for you to show is that exhibit -- how
many pages is that exhibit?

HEARI NG OFFI CER: M. Decoul os, do you
bel i eve that sonme of the exhibits that were |listed
there are not accurate and conpl ete?

MR DECOULCS: Yes. There's five or six
of themthat are significantly deficient.

HEARI NG OFFI CER° Do you want to just go
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t hrough t hose?

MR DECOULCS: Sure. That would be
easier. | agree. And tinely.

HEARI NG OFFI CER. You can go through it,
just pick it up, though, and specifically ask her
about those and what's m ssing and why.

Do you agree that Exhibit B-29 was not conplete?
| have it up on the screen.

| believe the subnmittal that was filed to the
departnent was actually mssing pages. So it's a
conpl ete record of what was submitted to the
departnent. It may not be your conplete report.
So you're saying that the | RA Modification Plan
that | filed on April 21, 2004 to the departnment
is not what | have up on the screen, which

consi sts of 101 pages and as is posted on ny
websi te?

| was tal king about the text of the report.

Did you say that in your response?

M5. READ: My | be allowed to nmake a
statenent on the record in this regard?

HEARI NG OFFI CER.  Sur e.

M5. READ. To the extent there may be

errors in the exhibits as they were filed by the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

152

Board, those errors are very possibly my own or
errors. In that, the investigator who we worked
with when we originally collected the Board's
copies of the DEP file, which we had to request
from DEP, has passed away, and that coll ection was
nmade sone time ago when our active investigation
began in, | believe it was 2007, when the CRT
really began. So there may have been deci sions or
| may -- in any case, the Board's records of the
DEP file may have been inconplete. | asked
Ms. Baran to review the DEP file itself, which
resi des at the Southeast Region. So | believe her
answer is based on looking at the list.

And, again, | understand |I'mjust naking
a statement as counsel, but her answer is based on
| ooking at the list and | ooking at the origina
subnmittals as they were filed in the Southeast
Regional O fice. So |I apologize for problens that
that may have caused, but it was part of the
process of the loss of our investigator and ny own
oversi ght, and | apol ogi ze.

HEARI NG OFFI CER: M. Decoul os, why
don't you go through those as quickly as possible,

and perhaps, you can find out the reason why with
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Ms. Baran, and perhaps we can correct the record
down the road

MR. DECOULCS: Well, for the record,
your Honor, | have actually nmade the corrections,
and what's posted on ny website is actually the
full versions of these exhibits as they were filed
with DEP. But the point I'mtrying to raise here
is that if I did not make those corrections and
post them properly, we would not be | ooking at a
complete record of what | presented to the
Depar t ment .

So again, the first one is Exhibit B-29,
whi ch was 101 pages. The second inconplete
exhibit is Exhibit B-30, which is a Phase |
Report. For instance, this was the Phase | report
I"mholding in my hands, which is a black GBC
bound report, which is an inch-and-a-half thick,
and includes a 24 inch by 36 inch site plan. If |
| ook at Exhibit B-30 that the Board presented to
me for this proceeding, |I'mlooking at an exhibit
that's significantly |ess, because mne is
doubl e-si ded, does not have the 24 inch by 36 inch
site plan, and is al so mi ssing sone other

significant data, which | deemto be prejudicial.
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HEARI NG OFFICER  But it's in the record
now?

MR DECOULCS: It is nowin the record.

HEARI NG OFFI CER.  So B-29 was nmde part
of the record by you.

MR DECOULCS: | corrected it.

HEARI NG OFFI CER  Where is that, B-29 is
what ?

MR DECOULCS: B-29 is the IRA
Modi fication Plan filed on April 21.

HEARI NG OFFI CER. | understand, but
where is that as your exhibit? Wat is it?

MR DECOULCS: It's the Board's exhibit,
and it's an exhibit that Ms. Baran --

M5. READ. He corrected the --

MR, DECOULCS: B-29. | just sinply
corrected it, and put B-29 back. WlIl, actually
what | posted on the website was the true copy
that | filed with the department, not what the
Board provided to us.

HEARI NG OFFI CER | understand. So B-29
has been corrected by you. Wat else? B-30 was
corrected by you. Wat else?

MR, DECOULCS: B-33, B-37, and lastly, |
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identify that B-53 was nissing significant
critical docunents for my defense that | didn't
notice until this weekend, and did not have a
chance to post on the website because | did not
generate that exhibit, it was generated by the
consulting firm ECS.

HEARI NG OFFI CER:  And that's B-53?

MR, DECOULCS: B-53.

M5. READ: But that was stated in
Ms. Baran's testinony expressly that that was a
partial production, and that if anyone would like
to have the full product, the Board woul d provide
it.

MR DECOULCS: That's not what it said.

HEARI NG OFFI CER Wel |, M. Decoul os, |
will allowyou, if you want, to put in the entire
ECS report as an additional exhibit.

MR. DECOULCS: Thank you. | don't know
how long it will take for nme to gather that,
because it would probably require a file review
wi th the Sout heast Region, and then for ne to scan
it and prepare it. It nmay take a few weeks.

M5. READ: | believe that we can

expedite that with the official copy that's at
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Southeast. |'mcertain that we can provide an
el ectronic copy within a few days.

HEARI NG OFFI CER:  Ckay.

MS. READ: | should give that a caveat.
| do not work at Southeast, but my understanding
is that those docunments have been scanned and t hat
that is available in electronic format.

HEARI NG OFFI CER Ckay. O herw se, we
have a correct version of everything else in the
record; right?

MR, DECOULCS: It appears to be to ne.

THE WTNESS: My | add one thing? The
only difference would be the date stanp of when
t he departnent received the docunent, so that
woul d be the official submttal date versus the
date of the report. That may affect tinme |lines.

HEARI NG OFFI CER:  Ckay.

THE WTNESS: But that's just a mnor
comment .

HEARI NG OFFI CER:  Ckay. Are you
satisfied with that, M. Decoulos? |'mjust
trying to help to save tine here.

MR, DECOULCS: | appreciate it. It

appears at this nmonent that |'m satisfied.
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HEARI NG OFFI CER. Ckay. You may
proceed.

MR, DECOULCS: Thank you.
Ms. Baran, your resume was submitted into the
record as an exhibit, B-2. It states here that
your prior experience included being the Director
of Public Health for the Town of Easthamand its
first health director. Furthernore, that you're a
regi stered sanitarian; is that correct?
Yes.
Are you famliar with the septic systemrul es that
are promul gated by the departnent and set forth as
Title V, 310 CVMR 157
Yes.
Your resune al so says that you' re a present menber
of the Brewster Conservation Conmi ssion; is that
correct?
I"'mno |onger a present nmenber. | was at this
tine.
It also states that you're the Chair of the
Brewster Water Quality Review Conmittee?
Yes.
VWhat does that particular commttee do and what

were its duties and charge?
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The Water Quality Review committee is conprised of
menbers of all of the major boards in town that
review water quality permts and issue water
quality certificates to major projects that may

i mpact water quality in the water quality
protection, the aquifer protection programin the
Town of Brewster.

I's that groundwater or surface water?

Groundwat er, but we review | and uses that may

i mpact -- well, actually both. Water quality,
surface water and groundwater. W predom nantly
focused on protection of drinking water supply
well's, but we al so | ooked at surface water quality
as wel .

How do you protect the aquifer through this
committee? What are some of the rules that you
take in protecting the aquifer?

Revi ewi ng major projects that are submtted for
their potential inpacts to water quality. Planned
use, you know, overall square footage of a
project, inpervious surfaces.

So are there sone |and uses that the conmittee
woul d deny in an aquifer protection zone?

There are or there are potentially. There are
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restricted uses. You would need to get a speci al
permt.

Are there any uses that would be restricted?
There are nany.

What are sone exanpl es?

HEARI NG OFFI CER. M. Decoul os, what's
the rel evance of this?

MR, DECOULCS: M. Jones, it's been ny
contention, as you know, that the inpact at the
stormnvater outfall was caused by surface water
contam nation. The point I'mtrying to make is
that what Ms. Baran's experience is in the Town of
Brewster with the Water Quality Review Committee
is consistent with surface water, best managenent
practices that are adopted throughout the country
that protects surface waters. And |'mjust trying
to understand what her experience is in evaluating
surface water contani nation.

HEARI NG OFFI CER You can ask her about
her own personal know edge and expertise in that
area, but let's not delve into howthe City of
Brewster or Town of Brewster regul ates uses, et
cetera. Let's nove on.

MR, DECOULCS: Can | just ask one nore



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

o » O » O >

160

guestion on it?

HEARI NG OFFI CER.  Yes, sure.
Wul d the Town of Brewster allow an autonotive
junkyard in an aquifer protection zone?
No, it would not.
Why not ?
Because of the potential for inpact.
| mpact to what?
To build surface water and to groundwat er.
Thank you. Now, in your testinony, Exhibit B-1 on
page 16, you tal k about the reuse or the
redevel opnent of the gas station that you and |
had di scussed as part of ny work as the LSP of
record. And you described best managenent
practices, which are reconmended to conply with
the Clean Water Act; is that correct?
Yes.
So what are sone exanpl es of best nanagenent
practices under the C ean Water Act?
Limting inpervious area, surface area of new
devel opnents; inplenenting sone sort of capture
and rel ease to reduce total suspended solids
runoff, | believe, by 80 percent; inplenenting

drai nage soils or other subsurface engi neering
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structures to contain and treat surface water

di scharges on the property so it does not enter
storm drai nage systens. This was -- | will stop
t here.

| submitted an Exhibit RR-22, which was fromthe
U S. Environmental Protection Agency, and it

tal ked about stormwater basic information and best
managenent practices. And | just want to nake
sure that the best managenent practices that

you' re describing are consistent with what EPA is
describing in this exhibit. At page 2, they talk
about --

HEARI NG OFFI CER: M. Decoul os, |'mjust
trying to, again, help you out. W can stipulate
that those include best nanagenent practices. |
think the Board is willing to stipulate that even
Eagl e Gas probably didn't have best managenent
practices in place; is that right? And that your
proposal for best nanagenent practices included
best managenent practices. | think the board can
stipulate to that, and we can all nobve forward.

Is that okay with you?
MR. DECOULCS: As long as it's okay with

the Board to make that stipulation.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

162

M5. READ. That's fine.

HEARI NG OFFI CER  That, in fact, what
you' ve proposed were best nmnagenment practices for
stormvater for the Eagle Gas site.

MR, DECOULCS: But what I'mtrying to
get at is that the lack of BMPs --

HEARI NG OFFI CER. | understand that your
position is that Eagle Gas didn't have BMPs in
pl ace, and the lack of BMPs contributed, you
think, to the conditions at the outfall.

MR. DECOULCS: Not contri buted, caused.

HEARI NG OFFI CER: Caused. | under st and,
and | think the Board understands your position,
as wel .

M5. READ: Yes, we would, and of course,
our objection to this line of questioning is that
it is not relevant to his assessnment of a
subsurface diesel release that was on the site and
its connection to the stormiater --

HEARI NG OFFI CER: No, but | think we all
understand the conditions of the site and the
conditions that existed at the Eagle Gas site in
terns of BWMPs that were not or in place, and that

M. Decoul os, in fact, proposed sonme BMPs for the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

163

site.
MS. READ: Yes, we would not dispute
t hat .
Now, Exhibit RR-19, which | presented was a map --

HEARI NG OFFI CER:. M. Decoul os, |'m not

saying this just to cut you off. | want to be
clear. If you object to what I'm-- just object
and tell me you want nme to stop. I'mjust trying

to help you so you can focus on the crux of your
case.

MR. DECOULCS: Because |'m not an
attorney, M. Jones, | appreciate the coments.

HEARI NG OFFI CER:  Ckay.
Exhibit RR-19 is a map that | obtained fromthe
U.S. Environmental Protection Agency, and what |
did was | then took a section of that map and
zoomed in -- well, what | did on RR-19 was |
showed where the Eagle Gas site was on this map
fromEPA. And | would like for you to confirm
Ms. Baran, that ny identification of the Eagle Gas
site is roughly accurate.

HEARI NG OFFI CER:  Are you able to do
that, Ms. Baran?

THE WTNESS: |I'mjust trying to find
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somet hing as a reference point, because the arrow
is so large, |'meven having a hard tinme even
findi ng South Meadow Br ook

HEARI NG OFFI CER.  Coul d you identify a
ref erence point?

MR, DECOULCS: Sure. Town Hall is up
here at a point just to the north of the arrow.
The road to the Rod & Gun Club is identified by
this road here just above the arrow. And then the
stormnvater outfall occurs at an intersection just
to the east of the arrow

M5. READ: | would object to stipulating
anyt hing about the outfall, given that the brook
is not on the nap.

HEARI NG OFFI CER. Yes, it's very
difficult to ascertain fromthis map what we're
| ooking at, M. Decoul os.

MR DECOULCS: It can't be detern ned
based on the street |abels where we are?

HEARI NG OFFI CER: Wl |, can you identify
the street that the Eagle Gas Station is on?
Where is that?

MR, DECOULCS: Main Street is al ong

her e.
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HEARI NG OFFI CER.  And Eagle Gas Station
is close to what intersection of Main and what?

MR, DECOULCS: South Meadow Road, which
is the closest main intersection here.

M5. READ: It's not | abel ed.

MR, DECOULCS: The labeling, | agree, is
not very clear, but there are |labels on there to
help identify its |ocation.

MS5. READ: |In any case, the border that
M. Decoulos is referring tois really on the
road, and certainly the orange -- assuning that
Eagle Gas is in the location that he has
identified, it is not clear to ne that this map is
intended to indicate that that side of the road is
within this boundary. So | would object on that
basi s.

HEARI NG OFFI CER  |s this an exhibit,

M. Decoul 0s?

MR, DECOULCS: Yes, RR-19.

HEARI NG OFFI CER.  What's the point of --

MR DECOULCS: The point of this exhibit
is to denonstrate that the watershed which picks
up the stormnater collection systemis part of an

urbani zed area identified by EPA. And that
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classification of an urbanized area | eads to some
significant thresholds, as far as water quality
goes, of surface waters.

HEARI NG OFFI CER° And the rel evance of
that is?

MR DECOULCS: The rel evance of that is
that contamination at the stormwvater outfall in an
ur bani zed area identified by EPA would not be
consi dered unusual .

MS. READ: | strongly object to --
object to the relevance of this information.
There's also no dispute that the site is within
t he groundwat er one characterizati on because it is
a drinking water source area. And this
alternative designation as an urban runoff area is
irrelevant to the requirenents under Chapter 21E
and the Massachusetts Contingency Plan for
groundwat er cl eanup, and the risk factors
i ndi cated by runoff to surface water. This is an
entirely different regulatory schene that is not
relevant to the --

HEARI NG OFFI CER And, M. Decoul os, |
don't believe that what we're tal king about that

was observed, the outfall depicted in all of the
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phot ographs woul d be characterized as usual and
somet hi ng that woul d be expected. So |I don't know
where you're going with this. |'mnot sure what
the point is. Wat's the point?

MR, DECOULCS: Well, earlier today |
opened with one of the opening pieces of
information | provided was Chapter 21E, Section 3,
whi ch tal ked about the department's requirenment to
promul gate regul ati ons consistent with the C ean
Water Act, CERCLA, and other pertinent laws. M
point is that this urbanized area, which is
del i neated under the requirenments of a Cl ean Water
Act is another |law that the departnent is required
to consider in inplenenting regulations and its
enforcement of 21E in the MCP

HEARI NG OFFI CER Wl |, again, you can
make that argunent in your closing brief. You can
point to the laws and rmake those argunents in your
closing brief, and that's fine. | don't think you
need to exami ne Ms. Baran on that.

MR DECOULCS: All | was trying to do is
just identify the Eagle Gas site, which
identified was accurate.

HEARI NG OFFI CER. That's sonet hi ng you
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can even do in your closing brief, too. You can
try to identify with this exhibit that -- because
all of the exhibits that are in evidence identify
that the Eagle Gas site is within this |ocation,
and you can make your argunent and extrapol ate
fromthere, if want.

MR, DECOULCS: Okay. Thank you.
Ms. Baran, as registered sanitarian, you're
famliar with percolation rates that are used by
engi neers and sanitarians to design septic
systens; is that correct?
Yes.
Are you aware that the septic design that was
approved by the Carver Board of Health was
included in the Phase | report that | filed with
the departnent in April of 20047
| vaguely recollect that, yes. | haven't | ooked
at it recently.

Do you renenber what the percolation rate was?

No.

If I direct you to that -- | can hand you the
original, if you would Iike.

Pl ease.

HEARI NG OFFI CER. You coul d j ust
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identify what you identified as the percol ation
rate, M. Decoul os.

MR DECOULCS: There's no need for ne
to -- because it's in the record again; right?

HEARI NG OFFI CER:  Yes.
Do you recall what the perneability of the
overburden soils were that | established through
slug testing in February of 2005 at the Eagle Gas
site?
No.
Again, | can recite them

HEARI NG OFFICER:  |If you're going to ask
Ms. Baran questions about that, then you can
establish what you identified.
Ms. Baran, in the report that |I filed with the
departnent, which was entitled | nmedi ate Response
Action Plan Mdification, dated July 8, 2005,
Exhibit B-50, | identified the perneability rate
between 1.7 times 10 to the nminus 5 centineters
per second, and 1.85 tines 10 to the m nus
5-centineters per second. In the work that you
had done that you have overseen of response
actions at this site, do those perneability rates

appear accurate? This is on page 22 of the
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exhi bit.
Wt hout review ng your whol e net hodol ogy, vyes, |
woul d say those would be within reason.
Do you consider that rate slow perneability, rapid
perneability? What would you consider that type
of soil material?
Sl ow.
In Exhibit RR-36, which | filed, it's entitled the
Phase IV Final |nspection Report and Conpl etion
Statenment by CEA. On page 2 of 5, CEA stated that
they were trying to discharge treated groundwater
to on site recharge galleries which were activated
on January 29, 20087

M5. READ: Could you tell nme again which
exhi bit?

MR, DECOULCS: Exhibit RR-36.
Do you have it in front of you or do you want ne
to pull it up on screen?
| don't have it. [|I'msorry. Wat was the title?
Phase |V Final |nspection Report, Septenber 30,
2008. The first full paragraph here, the second
sentence, can you read that?
"The HVE System was desi gned di scharge treated

groundwater to an on site recharge gallery and was
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activated January 29, 2008. The Infiltration

Gl lery was unable to disperse the water
effectively in the subsurface, and the system was
shut down due to high water alarmin the discharge
gal l ery.

Do you think that the slow perneability of the
soil had anything to do with CEA's failure to
infiltrate treated groundwater into the
subsurface?

It may have affected it, but it would al so depend
on the size and construction of the infiltration
galleries. They may not have been properly sized
or installed.

So what did CEA then do when it failed to properly
size the galleries or design themto allow
subsurface infiltration? Do you know what they
did to discharge the treated groundwater?

M5. READ: | object to this question as
to the relevance to the quality of M. Decoul os'
work at this site.

HEARI NG OFFI CER:  \Where are you goi ng
with this, M. Decoul 0s?

MR DECOULCS: This has to deal with the

i ssue of LNAPL collection, and the sl ow
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permeability of the soil would conpletely support
nmy proposals to passively collect the LNAPL with
t he backup of active NAPL collection. |'mjust
trying to denonstrate that what | found was
consistent with what both ECS and CEA ended up
desi gni ng and approvi ng.

M5. READ: And, again, the Board's
position is that what is at issue here is the
amount of information that M. Decoul os had at the
time that he rendered his opinion, and whether the
data that he had coll ected adequately supported
his opinion. And, therefore, the existence of
anot her design and anot her plan, which we --

HEARI NG OFFI CER:  But he's cl ai m ng one
of the reasons that he did what he did or did not
do what you would have liked himto do is because
of the perneability in the soils. And he's
clainmng that the perneability issue was
corroborated by -- his position regardi ng
perneability was corroborated by what sonebody
else found. It seens relevant to ne.

M5. READ: What's at issue for the Board
is the scientific validity of an LSP' s opinion at

the tine it is rendered, and what data is
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avai | abl e and has been collected by the LSP in
order to support that opinion. And the MCP
contai ns performance standards, as well, that are
LSP's obligation to neet at the tinme they
perforned the work. And, therefore, the existence
of postdated data is not relevant to whether the
LSP at the tinme had data to support the opinion

In fact, we will be arguing that the
permeability cal cul ati ons done in February of 2005
are two years late -- perhaps not two entire years
late, but that is at the very end of M. Decoul os'
work. And what's at issue is the support that he
had for his opinions beginning in January of 'O03.
| understand that this is a discussion of
perneability, and I"'mwilling to -- | understand
that you're allowing sone flexibility in the |ine
of questioning. But the purpose of the privatized
systemis not to nake predictions, it's to gather
evi dence and render a scientifically valid
opi ni on.

HEARI NG OFFI CER. | understand that.
M. Decoul os, you can the ask those questions, but
let's nove on.

MR, DECOULCS: And you understand that
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all I"'mtrying to do is denonstrate that what |
proposed with the information | had ended up being
entirely consistent with what the department
approved after | was involved in this project.
That's where |' m goi ng.

HEARI NG OFFI CER. | under st and.
Now, on Figure 3 of this Exhibit RR- 36, CEA shows
a site plan of the Eagle Gas Station with their
t he proposed HVE system which coll ected
groundwater in NAPL. Can you confirmthat the
area of NAPL collection is in the sane general
area where | proposed to collect NAPL in June of
2004 and Novenber of 20047
It's in the sane general area
Is it on the same side of the stornmwater
collection trunk that's in the Main Street
right-of-way? Is it on the westerly side of that
stormwvat er coll ection trunk?
The NAPL?
Yes, the renmedial systemthat was desi gned,
approved and inplenented at the Eagle Gas site,
was that systemwest of the stormnater collection
trunk? If you would like ne to zoom - -

Yes. As you will note, they installed
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significantly nore recovery extraction wells. |
believe there are 11 or 12. And they also had
proposed using the infiltration gallery, in fact,
attenpted to as part of their renedial effort.

To di scharge the treated groundwater?

No, to recover NAPL fromthe interceptor trench
Can you tell ne, after they failed to discharge
the treated groundwater, can you tell ne where

t hey ended up dischargi ng the groundwater?

Yes, they received a NIPTES pernmit from EPA and
di scharged it directly into the stormdrain system
after the treatnent.

Based on the chalk that M. Phillips identified
today, can you tell me which catch basin or drain

manhol e the treated groundwat er was di scharged

i nto?

Is the chalk still up?

Yes.

It's over there. |I'msorry. | can't see it.

| can identify on here, if you would like. As a
matter of fact, it turns out that the catch basin
identification on CEA's plan is identical to what
M. Phillips marked today. CB-1 is shown on the

CEA plan is identical to the CB-1 that
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M. Phillips identified on Chalk 1 today.
| believe it's CB-1 then.

MS. READ: Could you, M. Decoul os,

i nspect Chalk 1 and make sure that those two CB
nunbers are the sane, just for record.

MR, DECOULCS: | have already done it.
VWhat do you want me to do?

M5. READ: | don't want you to make any
marks. | just want to nake sure that what you're
stating on the record is correct that the two --
that on each of those two, the catch basin nunbers
are the sane.

MR DECOULCS: CB-1, CB-2.

M5. READ: Okay. Thank you.

If I understand this correctly, ECS is punping

t hrough an HVE system groundwat er and NAPL at the
same | ocation where | proposed an infiltrator
trench in June of 2004 treating that groundwater
and then discharging it in an upgradi ent catch
basin, that's then flowing into the stormater
collection through this sanme systemthat grossly
contam nated the stormwater outfall; is that
correct?

That is correct, however, ECS had al ready
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perfornmed significant NAPL recovery prior to CEA s
i nvol venment, and docunented substantial recovery
of NAPL and groundwater. They also installed two
oil water separators in two of the -- I'msorry,
you zooned out and | lost ny focus -- in two of

t he subsurface structures in line --

Do you want to me to zoomin?

That's okay.

-- downgradient of -- we're calling it
CB-1 -- of the discharge point. And a sandbag
di ke oil water separator had been installed at the
outfall by that point. So there were many
renedi al concluding -- active renedial, active
NAPL recovery and groundwater recovery actions
that had occurred prior to CEA s change from
di scharge to the ground surface --

I can't read it. [|'msorry. \Watever
that is.

-- prior to their discharge to the storm
system And they perforned weekly inspections and
nmonthly testing of the discharge.

Wher e?
At the effluent of the systemprior to discharge.

When that effluent went into the stormuater
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collection systemat CB-1, doesn't it then flowto
DM+ 1 in the collection systenf
It appears fromthe site plan that it does.
Then fromDV+ 1, doesn't it flowin a southerly
direction right through the diesel NAPL rel ease
whi ch has been alleged was a significant -- not
significant, it entirely caused the contam nation
at the outfall? 1Isn't it true that that's where
that effluent is running right through?
The treated effluent that neets all discharged
paraneters is discharged to Catch Basin 1, and it
does flow through the stormdrain system and
ultimately discharges at the outfall at South
Meadow Brook.
But you didn't answer the question. Isn't it
true --
HEARI NG OFFI CER: She just answered it.
Isn't it running right through the di esel NAPL
del i neation area?
The stormdrain systemitself exists in that area
HEARI NG OFFI CER° Wthin this storm
drain system as | understand; correct?

THE WTNESS: Correct, within the

pi pi ng, yes.
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You mentioned that CEA had made significant
progress on the renedial work, and we're talking
about a report dated Septenber 30, 2008 three
years after | left this job. On page --
I"msorry. So this was the Phase |V Final
| nspection Report?
Yes.
So they had just activated the system
Yes. Can you read for nme the first bullet on page
2?

HEARI NG OFFI CER  You're still on the
Phase |V Report RR-367

MR, DECOULCS:  Yes.
RR-36. Page 2, the first bullet. Can you read
the first bullet?
"The system has treated approximately 93, 000
gal l ons of groundwater and has recovered
approxi mately 10 gallons of NAPL. This is a high
vacuum system It would tend to volatilize a
signi ficant ampunt of contaminants in the
groundwater. |It's a multiphase recovery system
The significant amount of the contanination may
have been volatilized and treated through the air

GAC, (Granul ated Activated Carbon) GAC units."
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I's diesel fuel a petrol eum product that's |ikely
to easily volatilize?

Fractions of it certainly are and under
significantly high vacuum it's possible that it
could volatilize, yes.

But there would al so be renmining constituents
that would be in a free phase form wouldn't there
be?

Sure. | thought you were getting to the

approxi mately 10 gall ons of NAPL.

| am

| believe that that was what was recovered from
the oil water separator

Right, and this is in the area where the source of
the diesel release occurred?

Right. Wat's the date of that report?

Sept enber 30, 2008.

It must be a subsequent report that reported when
they actually cleaned out the oil water separator
t hey recovered approxinmately, | don't recall the
exact number, 440 gallons of NAPL in groundwater.
Over what period?

It was a one-time event because the separator had

silted in -- or two tinmes. | don't recall over
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what tine period, but it would be in addition to
t hi s.

Coul d you estinmate a year? Do you have any idea
approxi mately of what time period it mght be?
Sonetinme after this. |'mnot sure.

Now, prior to CEA' s involvenent at this site,
there was another consultant involved in this
project, wasn't there?

Yes.

Do you know who that was?

ECS.

And ECS submitted reports to the departnent; isn't
that correct?

Yes.

Isn"t it true that you sponsored Exhibit B-53
which is a Phase Il conprehensive site assessnent
by ECS?

Yes.

And as | pull that exhibit up, | want to direct
your attention to page 35, which is the sunmary
and findings. In Section 9.0, which is the
summary and findings, there's a bullet that begins
with the term-- well, the wording, "the extent of

the disposal site.” Can you read that paragraph?
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Sure. "The extent of the disposal site in the
area of the Eagle Gas property is approximately

68 feet in length east/west, and approxi mately

40 feet wide north/south. (Shown in Figure 3.)
The estinmated extent of LNAPL at the disposal site
is approximately 60 feet in length and up to

30 feet in width (Figure 6). Soil and groundwater
i npact are not expected to exceed a vertical depth
of 20 feet in this area."

Now, in Exhibit B-41, which | e-mailed to you in
Decenmber of 2004, | delineated the approxi nate
extent of NAPL based on ny assessnment work to that
point. Wat | would like for you to do is to
nmeasure and conpare what ECS determ ned for an
approxi mate size of the LNAPL extent with what |
presented to you in Decenber of 2004. | have
printed Exhibit B-41 to scale, and | have a scale
here, and I would like for you to neasure the
length and width of that. Are you fanmiliar with a
scal e?

Yes. If | can read it. M/ eyes are going.

Approxi mately 46 by 35.

Thank you.

I note on your plan that you had not yet



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

183

del i neated the extent of NAPL either under the
building or to the south of DCW7. And |I'm not
sure -- what's the date of this report -- if ECS
had conpl eted assessment under the buil ding at
that point either.

But they certainly had a good junmp start in their
assessnent work with what | had conpl et ed,

woul dn' t you agree?

They certainly used the wells that you had
installed as part of their assessnment, and they
installed a significant nunber of additional

wel | s.

Now, in Exhibit B-53 on page 17, ECS tal ks about
stormnater drain line, manhole and catch basin
screeni ng, and they tal k about their screening and
sanpling of the stormmvater collection system [|I'm
going to go to page 17. At the bottom of page 17,
Section 4.7.4, they talk about what they found in
the screening of the stormwater collection system
both the drain manhol es and the catch basins. Can
you read that into the record, please?

"ECS has screened several of the stormater

drai n-1ine manhol es and associ ated catch basin for

VOC via PID and for percent LEL. |In Cctober 2005,
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|l ow PID readings were detected in two of the
manhol es and catch basins that were screened. No
LEL readi ngs were detected in the manholes. In
July 2006, no PID readings were detected in the
manhol es. The readings are presented in Table 8
and the locations of the utility structures are
shown on Figures 2 and 3."
Just to discuss, again, the inadequacy of this
exhibit as | opened with. These are two, the
Table 8, Figures 2 and 3 are critical for ne to
take a l ook at and see exactly where they were in
relation to what | had conducted

Now, on the next page, 4.7.5 ECS tal ks
about sanpling of the stormwater collection
system They also describe in the third sentence
that they didn't identify any conmpounds which were
above MassDEP anbient water quality criteria since
Cct ober 2005. Does that |ook Iike a reasonable
concl usi on by thenf
If that's what their data supports, yes.
Did you review this report?
| did.
Can you tell ne if what ECS found in this report

of Novenber 2006 was materially different than
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what | have presented as Exhibit RR-8, which
have posted here on this easel.

M5. READ: | would renew ny objection to
what is posted on the easel. M. Decoul os,
bel i eve, we have now cone to the exhibit to which
| have objected because it contains severa
i naccuracies in terns of its foundation in data
that may have been collected by M. Decoul os.

HEARI NG OFFI CER  What are the
i naccur aci es?

MS5. READ: For instance, the source --

MR, DECOULCS: Excuse ne. M. Jones, |
think it mght be good for a witness to testify as
to what the inaccuracies were rather than having
the counsel for the Board state what they were.

HEARI NG OFFI CER° Wl |, no, Ms. Read has
objected to it because she believes that it
doesn't accurately portray the evidence in the
record. So | want to hear -- and she's objected
to you using this. So | would |ike to hear what
t he i naccuracies are.

M5. READ: It indicates a source of the
NAPL rel ease; it does not include the extent of

the NAPL rel ease. And the source is very snal
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along the stormdrain line -- excuse nme, along the
remote fill line. It has a |label that said,
"Mandat ed NAPL recovery trench by MassDEP," and
that's utterly inaccurate. MassDEP never mandated
a trench. And it includes other extraneous
information. My objection was to using it as a
chalk in ternms of its creation of an inpression on
vari ous points.

It has the comparison of the highest
observed EPH stormwater concentrations and the
hi ghest observed EPH stornmwat er concentrations at
the outfall. And it refers for the outfall to the
Phase |, dated May 6, 2004, but it doesn't note
that the data was collected in June of 2003. So
the date span between the two concentrations that
are being conpared here is reduced fromwhat it
really was.

So those are the types of
m srepresentations -- its advocacy on here. And
it just doesn't reflect accurately a |ot of the
dat a.

| want to note ny objection. |
certainly understand that you, as the hearing

officer, know what the data are and can refer to
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the other parts of the record. | just wanted to
avoid giving an inpression that this is an
accurate depiction of many of the features of the
site.

HEARI NG OFFICER: | think the right
thing to dois allowit to stay in subject to your
obj ections, and noting for the record that it has
a nunber of representations on it with which you
take i ssue and di sagree and appear, based upon
what you've said, not to be supported by the
accurate information in the record. And
M. Decoul os, you are wel conme to respond to that.
Again, this is sonething that can be responded to
inaclosing brief. It doesn't have to be sorted
out right now.

MR, DECOULCS: Thank you. | just wanted
to hear fromthe w tness, your Honor, really a
main witness as to why this mght be considered
i naccurate, because |'moffended by it. | spent a
lot of tine preparing it, and | just want to know
where the inaccuracies are.

HEARI NG OFFI CER You don't need to hear
froma witness regarding that. That's not

sonmething that is proper for a witness to do
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It's proper for counsel to object on the basis of
it even conming in because it's not a reliable

pi ece of evidence. That's perfectly appropriate.
It's not appropriate for a witness to be
testifying to sonething that counsel argues does
not accurately portray evidence in the record.

If you want to ask Ms. Baran questions
about it, you nmay, subject to what Ms. Read has
al ready pointed out. And, again, you' re wel cone
to contradict what Ms. Read said based upon ot her
evidence in the record in your closing brief.

MR, DECOULCS: Thank you.

Now, one of the key issues that appears to be the
foundation of Ms. Read's argunent, |'m objecting

to Exhibit RR-8, is nmy use of the phrase "nmandated
NAPL recovery trench.” Ms. Baran, can you state

when that recovery trench was installed?

It was installed in Decenber of, | believe, 2005.

| need to check. Decenber 2004. | believe it was
Decenmber of 2004. | need to actually | ook at

ny. ..

So Decenber of 2004 is when the trench, which
state on Exhibit RR-8, was mandated. Now, before

that trench was constructed, did | rmake any other
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proposals to the departnent to install NAPL
recovery systens?
Yes.
What were they?
You initially proposed, |I believe, a 12-inch
active NAPL recovery well. You later proposed
several passive recovery options, including
i nserting the passive skinmmer in one and/or two of
the wells. | believe you proposed an infiltration
gallery -- I'"'msorry -- an interceptor trench at a
| ocation on the Eagle Gas side of the stormater
system
Isn't it true that | submtted proposals in June
of 2004, Novenber of 2004 for recovery of NAPL in
the area | showed on Exhibit RR-8, proposed NAPL
recovery trench by Decoul 0s?
Do you have your smaller version?
| can put it up on the screen.

MS. READ: | do have a hard copy here,
t hi nk.

MR, DECOULCS: It's up on the screen
ri ght now.

HEARI NG OFFI CER:  This is RR-8,

M . Decoul 0s?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

190

MR, DECOULCS: Yes, RR-8.

HEARI NG OFFI CER. Do you have a
guestion, M. Decoul 0s?
I"msorry. Wat was the question?
| did ask a question. M question was: Isn't it
true that's what identified as proposal NAPL
recovery trench by Decoul os on RR-8 is consistent
with the location | presented in the | RA status
and Mod report, dated June 15, 20047?
| would need to |look at the Mdification Report,
but it | ooks generally consistent.
Is it also generally consistent with what |
proposed for NAPL recovery in Novernber of 20047
In Novenber of 2004, | would also -- | believe
that -- if |I could look at it, that woul d be
hel pful. But | thought at that point you had
proposed two passive skimers and potential for an
active recovery in one of the two extraction wells
that you had install ed.
Isn't it true that in my June 2004 subnission, |
al so proposed an alternative of active recovery?
In your June two thousand --
Exhi bit B-33.

You indicate that the initial phase will be --
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"shall be made with a passive skimer collection
system”

This is Exhibit B-33 you're readi ng?

| believe so. June --

20047

-- 15, 2004.

Yes.

The | mredi ate Response Action Plan Status Report
and Modification. Yes. You propose an

i nterceptor trench and the NAPL coll ection shal

be nmade with a passive skinmrer collection. It

proposes one 4-inch stainless steel ZORBO recovery

system and the one unit can collect up to

one-hal f gallon of product, which nust be manually

enpti ed.

Didn't | propose in the alternative active
recovery if the passive recovery didn't work?
It says, "If necessary, an active recovery system

shal | consist of a subnersible, explosion proof,

NAPL recovery punp which shall punp the product to

an aboveground product hol ding tank."
So you said -- the proposal is for
passive recovery with a potential active -- it's

two sentences or maybe three. It's not supported
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with the design for an active systemor the
required paraneters to design either how rmuch
product woul d be recovered or how it would be
treated or infiltrated or recharged back to the
stormmvater system So | would say that's not a
conpl ete proposal. You do nention that you woul d
consi der active recovery, if necessary. It

doesn't say how you woul d evaluate if it was
necessary or subnit a design proposal

On the prior page on page 3, the second to | ast

par agraph, don't you agree that | go into a little
nore detail about providing for a potential active
NAPL recovery systenf

["msorry, on page?

Page 3 of 4, second to |ast paragraph.

You state that you provide an electrical conduit
and supply and return lines. That's providing a
conduit, that's not designing or installing.

Can you read that paragraph into the record?

Sure. "To provide for possible active NAPL
recovery, a PVC electrical conduit, together with
groundwat er/ NAPL supply and return lines, shall be
provi ded between the sign island and the recovery

well. As shown on Figure 1, the lines shal
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i ncl ude one 2 inch Schedule 40 PVC line and two
1 inch Schedule 40 PVC lines."

| read that to say you will install
three small dianeter PVC pipes in the ground.
That, to ne, is not design of an active system
Ri ght, but wasn't | tal king about just placing it
in the ground to prepare for possible active NAPL
recovery if passive recovery did not work?
Yes, you were proposing to put three |Iengths of
PVC pipe in the ground to prepare, but you did not
subnmit a design for an active recovery system
I's there something wong with opening up the
ground and putting conduits in the ground --
Not at all.

-- to prepare for a future design if the first one

failed?
No. I'mjust saying it wasn't designed for active
recovery or a conplete proposal. But no

absolutely, that's perfectly acceptable.

Is there something wong with proposing a cost
effective less intrusive type of recovery system
and then if that doesn't work, going to a nore
compl ex and el ectrical demandi ng systenf

No. |If the site specific conditions only warrant
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the | esser cheaper renedi al response action. You
need to take into account the site conplexity,
potential migration pathways, the nature and
extent of the contaminant including the |ocation
and recoverability of the product, and nobst
importantly, the sensitive receptors that were
abundant in that area.

So in sone case, although -- yes, it is
preferable to go froma | ess expensive, easier to
install system to try to that first. Wen you
have significant potential exposure pathways and
sensitive receptors in the area, it is not
appropriate to wait two-and-a-half years.

Where do you get the two-and-a-half years?

Approxi mately two-and-a-half years. Fromthe date
that you first reported the NAPL to the July 2005
submittal, which was the first time you subnitted
nost of the information necessary for an active
recovery system

But we're talking Exhibit B-33 here. Wat's the
date of Exhibit B-33?

June 15, 2004. And you asked -- | thought you
were asking when it was appropriate to install a

| ess conplicated, cheaper, |ess expensive renedial
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alternative, and ny answer was what ny answer was.

HEARI NG OFFI CER° M. Decoul os, how nuch
| onger do you have with Ms. Baran?

MR DECOULCS: 10 to 15 minutes.

Doesn't it nake sense, Ms. Baran --

HEARI NG OFFI CER.  Let ne interrupt for a
mnute. |Is everybody okay with just continuing to
go, and then we'll take M. Fitzgerald? It's
M. Fitzgerald; right?

M5. READ: Yes.

HEARI NG OFFI CER. | assune you're
M. Fitzgeral d?

MS. READ: No, he's not. Actually,

M. Fitzgerald --

HEARI NG OFFI CER°  He's not here?

M5. READ: He is in the building. He
will cone at 4 o' clock, unless we call him
earlier.

HEARI NG OFFI CER.  Ckay. G eat.

Doesn't it make sense, Ms. Baran, if you know that
there is free phase floating petrol eum product in
the ground, to try to get it out as quick as

possi ble without waiting to do additiona

assessnent and di scovery work?
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It is if you have adequately assessed the
preferential mgration pathways and you have made
sure that you're not going to exacerbate site
conditions by drawing a mass of NAPL towards a
preferential pathway too sensitive for human and
environmental receptors. | think it becane clear
when you installed your additional nonitoring

wel I's, including DCW7, where you found,

bel i eve, alnost 7 feet of product adjacent to the
gas station in a relatively significant distance
fromwhere you were focusing your efforts. You
hadn't, until that point, and even then stil
needed to do nore because we were concerned that
it was under the gas station itself with the

resi dence above it.

You mentioned that you were concerned about the
NAPL noving into a preferential pathway.

Um hmm

Isn't the preferential pathway that's in dispute
here, the 15-inch reinforced concrete pipe, that's
the trunk of the stormnater collection systenf
Yes.

VWere was the source of the diesel release, which

I was responsible for assessing and eval uating the
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ri sk of ?

You reported that it was the renote diesel fuel
line. You never provided information to confirm
that by either digging it up and actually seeing
where along -- you only reported that a | eak was
found. You never reported where or how or what
the actual extent of the release was. So part of
the investigation would have been to identify the
source, and maybe not the conplete extent of NAPL,
but a nuch better understandi ng of where the NAPL
was and where it nmight be drawn to if you open up
a preferential pathway to the stormdrain.

The delivery line that was the cause of the diese
rel ease, would you agree that it ran fromthe
4,000 gallon diesel UST to a fill pipe in close
proximty to the three 5,000 gallon gasoline USTs?
That's where you have indicated that it was,
however, that site plan was not submitted in any
reports. | don't recall you ever showing that --
| can't read your arrow -- source of NAPL rel ease
in that depiction. But to answer your question,
that's the information that you presented. |
never independently verified where, because |

couldn't, where the renpte fill |ine was.
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Wul dn't the rel ease occur sonmewhere between the
di esel UST and the three 5,000 gallon gasoline
USTs.
If the source of the release was solely the renote
fill Iine, yes. But that's a significant
di stance. But the length of that and the tank.
Isn't that distance shorter than the proposed NAPL
recovery trench that | proposed?
Wi ch report was that?
B- 33.

M5. READ: This is not in a report.

MR, DECOULCS: |I'mgoing to pull it up
ri ght now.
In your report, it's not as long as the diesel,
the remote diesel fill Iine.
So in ny report, the trench is 50 feet Iong and --
do you still have that exhibit that you measured
fron? That's okay.
I'msorry.
So it appears as though there may be 10 feet to
the north that it may not have captured, and naybe
5 feet to the south that it may not have captured?
Wul d you agree with that?

You hadn't delineated the extent of NAPL
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cont am nati on, so --

What were these borings that are shown on this
plan? You're telling nme that these borings from
DCD, as shown on Chal k Nunber 1, did not show the
extent of NAPL contami nation at that point in
time?

At least as it relates to the
preferential pathway that you described, what we
were all concerned about was reduci ng or
elimnating the inpact to a preferential pathway,
and the borings and the subsurface investigations
that took place, we're trying to establish what
the LNAPL extent was before it hit that stormater
collection system Wuld you agree that those
subsurface borings and nonitoring that was done
prior to this subm ssion tried to acconplish that?
The information you provided did not provide
anal ytical data for all of the soil borings nor
did it provide soil boring logs or well conpletion
reports in the status report for the tine period
that you did, that you actually inplenented those
response actions, which was required in the | RA
status report that foll owed these actions. So

it's difficult to ascertain what information you
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had to know, and | believe that the anal ytical
data for the soil borings actually showed EPH
i mpact, significant EPH inpact, which wasn't

really discussed in the status report.

Do you agree that Exhibit B-30, which is the Phase

| report filed two nonths earlier or 90 days --
excuse me -- on April 30, 2004, had a set of
boring logs in it as they were presented in
Appendi x K?

It may have. It was not the status report for
that reporting peri od.

But the information was given to the depart nent

in

this Phase | report, wasn't it? Wuld you like to

see the actual report that was subnitted?
Sur e.

HEARI NG OFFI CER°  Wiile Ms. Baran is
reviewing that, | just want to clarify. So you
M. Wight; is that correct?

MR VWRI GHT:  Yes.

HEARI NG OFFI CER. | apol ogi ze.

MR, WRIGHT: No problem

HEARI NG OFFI CER You're one of
M. Decoul os' wi tnesses; correct?

MR VWRI GHT: Yes.

re
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HEARI NG OFFICER.  And M. Fitzgerald is
due down here at 47

M5. READ: At 4 o'clock, yes.

HEARI NG OFFI CER: Do you know of f hand
whet her he's avail abl e tonorrow norni ng?

M5. READ: Reluctantly. W were really
hoping to get through three of the departnent's
Wi t nesses today.

HEARI NG OFFI CER | under st and.

M5. READ: We tal ked about it earlier,
and he said he would stay today to try to
facilitate being here today. But | don't know
that -- | think it would be possible for himto be
here tonorrow

HEARI NG OFFI CER He's comi ng down here
at 47

M5. READ: Yes. He's in the building,
has been all day.

HEARI NG OFFI CER:  Ckay.

There are sone soil borings. | don't see well
conpletion reports. But yes, there are soi

bori ngs.

Don't those soil boring I ogs and anal ytical data

whi ch acconpany this report establish what the
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extent of the NAPL was prior to the stormater
collection systemin a north/south direction to
allow ne to determ ne what the length of an
appropriate recovery trench m ght be?

There was probably enough prelininary data to
establish the length. | don't believe you ever
even proposed a depth. | may be wong, but in one
of the submittals, you did not propose a depth.
So a recovery trench that's 50 feet |ong and you
don't know how deep it is, nor do you know the
total mass of NAPL that nay be drawn into it,
because at that point you had no information on
anywhere el se on the site, including the |ocation
i medi ately adjacent to the gas station that had
7 feet of NAPL

Can you tell ne in Exhibit B-33, there's a | eader
to the proposed NAPL interceptor trench, can you
tell me what that says in its entirety? Do you

want me to zoomin?

Yes. I'msorry, | can't read it. Ckay. It
wasn't discussed in the text. "Proposed NAPL
inceptor trench to 7 feet bel ow grade." That was

based on your soil borings?

Soil borings, yes, as well as the depth of the
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potential preferential pathway, which had not been
i npacted according to ny investigations up to that
poi nt .

Now, in your testinmony, you described
efforts that were taken at the outfall to contain
the sheen that was identified in May of 2003. And
you tal ked about a breach that occurred in those
cont ai nment boons on Decenber 10, 2004. Do you
renenber that part of your testinony?

Yes.

Can you tell ne, can you recollect events that

t ook place on Decenber 10, 2004? Were were you
on Decenber 10, 2004?

Can you point ne to which question that was in ny
testi mony?

It may take ne a mnute.

MS. READ. | see a reference to
Decenber 10th on page 30 of Exhibit B-1. [|'m not
sure if it this is the correct subject, however.

MR, DECOULCS: No.

On the rebuttal testinony of yours, B-60 on page
7, lines 15 through 20, you tal ked about snal
i ncidental petroleumrelease. And then a few

pages | ater on page 10 at pages 19 to 23, you talk
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about your wi tnessing sheen breakthrough, and you
describe that -- well, can you explain the sheen
breakt hrough? |Is it true that you saw sheen

br eakt hr ough on Novenber 30, 2004, Decenber 1,
2004 and Decenber 10, 20047

|'"msorry, where?

Page 10 of your rebuttal testinony, Exhibit B-60,
lines 19 through 23.

Thank you. (Wtness reviews docunent.) Yes.

So you saw sheen breakt hrough into South Meadow
Br ook beyond the contai nnent boons and pads that
were set on Novenber 30, 2004, Decenber 1, 2004,
and Decenber 10, 20047

Yes.

Do you have any evidence to support the

br eakt hr ough on Novenmber 30th or Decenber 1st?

| may have phot ographs.

But they are not in the record; is that correct?
| believe we only put one in the record, but | am
stating that | was there and witnessed it.

But you don't have --

And the one from Decenber 10th, | believe, is in
the record.

So, again, can you describe what occurred on
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Decenber 10, 2004 when you were in Carver at the
Eagle Gas site?

| believe | was there to witness soil borings that
you were performing to actually further delineate
the extent of NAPL beyond the area that you had
previously investigated.

VWhat happened in that effort to determ ne the
extent of LNAPL?

There was a surface rel ease.

Di d anything el se happen that you recall? Did the
subsurface investigation conplete that day?

| don't believe it did.

Do you know why?

There was sone issue with the drilling machine, |
believe. Didit blowa hydraulic line? | don't
really recall. Sonething happened. This was a

whi | e ago.

If I told you that the hydraulic line failed and
spilled hydraulic fluid on the surface, would that
seem | i ke a reasonable set of events that may have
occurred on Decenber 10t h?

Yes.

And then there was another spill that occurred on

December 10t h?
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| believe so

Do you know what that spill was?

| would have to look at the notes. | thought it
was an overfill, but | don't..

An overfill of what?

Gasol i ne.

To a vehicle?

| don't really recall.

Do you think it mght have been significant, since
we had a vacuum recovery truck there from Cyn

Envi ronnent al ?

Yes.

Can you identify yourself in that photograph
photo 947

Yes. I'mthe person in the red and bl ue raincoat.
Can you identify the individual with the yellow
rai ncoat on and the hose?

No.

So there's a second surface spill that occurs
while you're at this property on Decenber 10,
2004. There's a hydraulic spill that occurs, part
of my work in trying to deternine the extent of
LNAPL, and then there's another spill that occurs,

apparently significant enough to call in a tanker
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vacuumtruck to vacuumup the spill. Does that
appear accurate from these photographs that we're
| ooki ng at, which consist of photographs 93

t hrough 103?

Yes.

The spill that occurred at the Eagle Gas Site on

Decenber 10, 2004, in which there was an energency

spill response, where did that spill run to?
It ran to two catch basins, as | recall. It ran
to -- I'"'mnot sure what your designating them

The catch basin that you can see them --

Does phot ograph 96 and 97 and 98 depict that first
catch basin --

| believe so

-- that the rel ease may have run to?

It's hard to tell. The release ran to that catch
basin, but as | recall, there was a sedi nent
bui l dup and sone | eaf debris before it was
renoved. You can see himactually vacking up al

of the sedinent that -- go back to that. That
catch basin was al nbst conpletely clogged. So the
groundwater -- sorry -- the surface water was
actual ly running around that catch basin and goi ng

down Main Street to the next catch basin, which
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actual |y discharges not at the outfall itself,
Meadow Brook that you were investigating, but at
an outfall on Main Street under the bridge.
HEARI NG OFFI CER:  Under the bridge?
THE WTNESS:. Yes, at the bridge.
There's actually a drain pipe cenented into the
bridge. So under the bridge that goes over Min
Street. | don't knowif you can see it. And
there was a sheen, granted a tenporary sheen that
went away with tinme, that appeared also on the
area near the bridge. And there also was sone
conmponent of flow that discharged to the brook at
the outfall. But it was difficult to tell which
was being -- it was possible that sonme of that
could have cone from further up, not just from
surface rel ease, but fromfurther up the drain.
I"msorry. | don't understand what you're
descri bi ng.
| said it was because that nanhole --
This is photograph 96.
-- was clogged with debris and silt --
You' re not tal king about the nmanhole, you're
tal ki ng about --

I'"msorry. The catch basin cover.
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-- the actual catch basin cover, aren't you?

Yes, the cover.

So you're saying --

It's difficult to see how rmuch drained into that
particular catch basin. |'msure there was sone,
but a significant portion bypassed that catch
basin and fl owed down Main Street to the next
catch basin.

If this catch basin cover was not clogged and was
free of debris in the cover, do you think that
that whole spill would have entered into that
catch basin?

| haven't independently reviewed the flow
dynamics. |t depends on how nuch water was
running dowmn. | would inmagine if there was really
significant flow, that some of it would stil
bypass that catch basin.

So you agree that water or rainfall can actually

act to transport a surface spill that may have
occurred -- well, that did occur on Decenber 10,
20047

Yes.

I'"'mgoing to take you to the one phot ograph that

you did submit on Decenber 10, 2004. Phot ograph
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164 is the photograph that you describe in your
rebuttal testinony on page 10 at lines 22 and 23;
is that correct?

Yes.

So you' re describing sheen breakt hrough at the
outfall while there's a significant enough surface
spill that occurs on the Eagle Gas dispensing pad
that caused that spill to migrate along the Main
Street right-of-way into CB-4, and then di scharge
into the outfall, and actually break out as a
sheen onto the surface water body, aren't you?
Yes. | was responding to your statenent that
said -- | was specifically asked to respond to
your statenment that was, "Wiile | was LSP of
record, there was no sheen breakthrough into South
Meadow Brook fromthe contam nated outfall after
the i nplenmentation of containnent actions.” On
that day and on previous days there was -- |
observed sheen breakt hrough.

Are you aware of what | observed on May 16, 2003
when | first identified the contam nated outfall?
| wasn't there. Only through the reports that |
have read

Now, you received an e-mail fromFire Chief Craig
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Weston on Novenber 17, 2005, which is Exhibit
RR-65; is that correct?

MS. READ: Can you give her a copy of
t he exhibit?
| believe so. Yes.
So this is another exanple of a spill that was
reported that you were nade aware of that flowed
onto the Main Street right-of-way; isn't that
correct?
This was not reported as an official reportable
rel ease.
Way not ?
Because it was responded to by the fire chief and
he estimated the size and spill of approximately
5 gallons. And 10 gallons of gasoline is a
reportable quantity to MassDEP
Do you think that other spills could have occurred
simlar to what occurred on Decenmber 10, 2004 on
that date that Chief Wston reported the spill?
Yes, absolutely. It's a gas station.
But you agree that this is a busy gas station with
heavy truck traffic as shown in these photographs
that has quite a bit of traffic and quite a bit of

volunme that it's punping;, would you agree to that?
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Yes.

Do you agree that the DEP reports from 1997 or
1998 described Eagle Gas Site as a forner

aut onoti ve junkyard?

Only in the reference that you made to it earlier
in the NOR

But that's an official DEP document, isn't it?
Yes, but you said -- I"'msorry. Could you ask the
guestion again? | may have mi sunderstood what
you' re asking ne.

Sure. Wuld you agree that DEP stated in
correspondence to the first potentially
responsible party at this site that there was an
auto junkyard operation at this site? |'mgoing
to give you, this is Exhibit RR-58.

Yes. The NOR does state historic activities are
not well known, but do include an auto junkyard
operati on.

Do you think it's likely that fluids from an

aut orobil e or a truck could have flowed onto the
surface at the Eagle Gas site fromthis forner
aut onotive junkyard operation?

Yes. But it doesn't say -- it doesn't give a tinme

period for when the historic activities existed on
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the site, soit's difficult to say. This report
is from August 11, 1997, and they're stating at
that time that it was historic activities. So
we're tal king about very old contami nation that
woul d not be likely to contribute to stormater
runoff at this point.

HEARI NG OFFI CER. Let ne interrupt for a
monent. | believe you' re M. Fitzgerald; is that
correct?

MR, FI TZGERALD: Yes.

HEARI NG OFFI CER.  Just for the record,
M. Fitzgerald has arrived. M. Decoul os, how
much | onger do you have with M. Baran?

MR DECOULCS: 10 minutes.

HEARI NG OFFI CER M. Fitzgerald, are
you available first thing in the norning?

MR, FITZGERALD: |1'd prefer not to cone
in, but | suppose | --

HEARI NG OFFI CER:  Are you based here in
Bost on?

MR FI TZGERALD: | am not.

HEARI NG OFFI CER. You' re i n NERO?

MR FI TZGERALD: Yes.

HEARI NG OFFI CER But you are avail abl e?
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MR, FI TZGERALD: Reluctantly, yes.

HEARI NG OFFI CER. What are your
t houghts, Ms. Read? M thinking is that it's
already 4:20. |It's been a |ong day, |I'mthinking
of wapping it up at 5. And given that, I'm
t hi nki ng of having M. Fitzgerald conme back, start
right off with himat 9, and then nove onto
M. Luhrs, and have them w apped up early in the
nor ni ng.

MS. READ: Personally, | think my group
would be willing to go to 5:30, if that would give
us a chance to conplete M. Fitzgerald's
testinmony. | don't know what M. Decoul os
anticipates for his exam nation of M. Fitzgerald,
but I would like to push to get that done, if at
al | possible.

HEARI NG OFFI CER: How | ong do you
anticipate with M. Fitzgeral d?

MR DECOULCS: 20 minutes.

HEARI NG OFFI CER.  Real | y?

MR DECOULCS: M. Fitzgerald has
testified on the one site in Randol ph.

HEARI NG OFFI CER  |'m aware of that.

MR, DECOULCS: My concern in
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cross-examning himis whether or not |'mentitled
to ask himquestions that he is aware of regardi ng
LNAPL recovery.

HEARI NG OFFI CER: Were there any LNAPL
recovery issues with regard to the site?

MR DECOULCS: No.

HEARI NG OFFI CER:  No, | didn't think so.
So, no. So 20 mnutes?

MR, DECOULCS: It might only be 10.

HEARI NG OFFI CER:  Ckay. So stick
around, M. Fitzgerald. Let's take 5 m nutes and
we'll keep going. You've got another 10 minutes
with Ms. Baran, and then we'll nobve onto
M. Fitzgerald.

MR, DECOULCS: W should be done by 5.

HEARI NG OFFI CER  Well, if we need a
little bit longer, then so be it.

(Recessed at 4:24 p.m,
resuned at 4:31 p.m)

HEARI NG OFFI CER W' re back on the
record after a short break. M. Decoul os, why
don't you resune your questioning.

THE WTNESS: While you' re |ooking, may

| ask a clarifying question about a question |I'm
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not sure | answered while we were looking at this
| ast one?

HEARI NG OFFI CER.  Sure.
M. Decoul os, when you were tal king about the 5
gallon rel ease that was reported by the Carver
Fire Departnent, did you ask ne if it evidenced a
spill that inpacted the stormdrain?
No. | asked you whether or not you considered it
an unusual event whether it may have occurred at
other tinmes, which may not have been reported --
not in the MCP context, but just sinply public
officials were notified of the rel ease.
I"msorry. You mentioned sonething about storm
drain system and | wanted to be sure that it was
clear that it didn't inpact the stormdrain.
But we don't know that fromthat report, do we?
If you | ook at that exhibit fromthe fire chief,
he states that it inmpacted a drain manhol e.
No, he states there was a drai nage nanhole in the
area, but was di ked off properly with no fuel
entering it.
Ri ght, that he was aware of.

Now, | direct your attention to Exhibit

B- 60, which is your rebuttal testinony, M. Baran,
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on page 13, where you talk about Tier 1 Site
Permt Application. Now, |'msorry for going
back, but in ny rebuttal testinony, | nentioned on
page 17 that when |I first nmet you and M. Hobill,
M. Hobill had infornmed ne on March 11, 2004 that,
guote, "W do things differently here in the

Sout heast Region."” End quote.

Do you renenber M. Hobill telling ne
that on March 11, 20047
| do not.

As for the Tier 1 Permit Application, and that

i ssue which you go into on page 13 of Exhibit
B-60, you talk about how it was nmy duty after tier
classifying the site with a ranking that brought
it into a Tier 1 category, Tier 1A category, that
it was nmy duty to file a Tier 1 Permt
Application, and that | failed to do so.

Now, after | tier classified this site
on April 30, 2004, and conpleted nmy duties in July
of 2005, where did the departnent notify ne that |
should file a Tier 1 Permit Application?

Well, first, it's clearly required in the MCP
And second, | believe the NON that we issued for

the release of the NAPL in the nonitoring well
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specifically required a tier classification with a
Tier 1 Permit, if applicable, depending on the
site ranking. | could pull out that NON, if you
woul d |ike.
No, that's okay. Now this response of yours on
page 13 is to rebut ny testinony, which is at the
bottom of page 12, which stated, quote, "Several
times during 2004 and 2005, | asked Ms. Baran if
she wanted for ne to conply with the provisions of
Subpart G of the MCP, and she informed ne that it
was not inportant." End quote.

Do you agree that that's what your
rebutting testinmony is in regards to?
Yes, | was answering that question.
Isn't it true that | nade, at least, six filings
after April 30th, 2004, and you allowed ne to
continue to proposed actions without filing the
Tier 1 Permit Application?
That is true, you were proposing nodifications to
an IRA. A Tier 1 Pernmit application is not
required for | RA actions.
| direct your attention to Exhibit RR-7, which is
Noti ce of Audit Findings issued by the Departnent

on Decenber 8, 1998 to Richard Nantais. |'m going
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to pull it up on the screen. Now, can you explain
what your understanding of M. Nantais' liability
was under 21E in the MCP?

M5. READ: Objection. That's quite a
broad question that | don't see the rel evance.

HEARI NG OFFI CER  Yes, what's the
rel evance of that?

MR DECOULCS: | will strike that.
There's an Attachment B to this Notice of Audit
Fi ndi ng and Notice of Nonconpliance, and
Attachrment B tal ks and summari zes the
nonconpl i ance that occurred at the first rel ease
at this site. And that's rel ease Tracking
Nunmber 4-13333. On page 2 of Attachment B, it
mentions that M. Nantais was to conduct sanpling
to determ ne whether or not a condition of
substantial release mgration exist. Do you agree
with that?
Yes.
Do you agree that the next sentence in bold says
that, "The analytical results shall be provided to
t he departnent i medi ately upon availability"?

M5. READ: | object to this line of

guestioning. | don't see howit is relevant to
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the quality of M. Decoulos' work in 2003 to 2005.
| just object to the amount of tine we're spending
on that.

HEARI NG OFFI CER: How do you respond to
that, M. Decoul os? Where are you going with
t his?

MR, DECOULCS: This is a prior rel ease
that occurred at the property that --

HEARI NG OFFI CER: \When?

MR, DECOULCS: |In 1997, a gasoline
rel ease. And this release had inpacted a drinking
water well at 131 Main Street, had inpacted a
drinking water well across the street at 132 Main
Street, and there was no eval uation of
preferential pathways or the stormmvater collection
systemin the Main Street right-of-way that
M. Nantais would be responsible for. Now, this
is five years prior to ny invol venent.

MS. READ. Exactly.

MR DECOULCS: So no one even | ooked to
see whether or not the stormwater collection
systemwas i npacted at that tine.

HEARI NG OFFICER. So you're going to

argue that -- you want to argue that this is
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anot her release, and they ignored the preferential
pat hway in that case? |Is that what you're
ar gui ng?

MR, DECOULCS: That's part of the
argunent .

HEARI NG OFFI CER:  |s there any evidence
that there was material rel eased at the outfal
where the diesel release occurred here?

MR DECOULCS: No, but no one | ooked.

HEARI NG OFFI CER°  Well, there's no
evi dence there was any there; right?

MR DECOULCS: That's correct.

HEARING OFFICER. |I'mtrying to
ascertain why it would be their immediate reaction
to look at the sane preferential pathway if there
was no evidence of any contam nation at the
outfall.

MR DECOULCS: Because the rel ease of
gasoline mgrated across Main Street right through
the stormmater collection system and required an
eval uation just as the departnent was denmandi ng on
l.

M5. READ: | still object. There's no

rel evance to whether M. Decoul os had adequate
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data and information to support his opinions.

M. Decoul os has argued that the departnent didn't
sufficiently oversee M. Nantais as to this

rel ease several years earlier. It has absolutely
nothing to do with the way that M. Decoul os
conducted his work in 2003 to 2005.

MR. DECOULCS: Photograph 21 depicts the
conditions that | observed for the first time that
anyone observed and reported for the first time on
May 16, 2003. And it's evident fromthese
phot ographs, as well as the sanpling and the
pat hways t hat were avail abl e, the assessnment work
that | conducted, that this was an extrenmely old
rel ease that was on Nantais' clock. |If you |ook
at the photographs, you see the banks and just how
severely saturated they were with old oil

My point is that the departnment who
i ssued this Notice of Nonconpliance required the
responsi ble party to evaluate a substanti al
rel ease mgration. They did not keep Nantais --
make hi mresponsi ble, and they did not enforce
what they directed in witing.

MS5. READ: And again, M. Decoulos is

required to address the site conditions as he
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finds them This was found in May of 2003. The
NAPL was found in nonitoring well BP5-RR, at
|atest, in January of 2003. So five nonths have
past. M. Decoulos' ability to age date this by a
vi sual observation it's just -- | nmean, we'll

expl ore that --

HEARI NG OFFI CER° M. Decoul os, we al so
don't have evidence in the record, do we, that the
type of release that occurred seven years earlier
under M. Nantais?

MR, DECOULCS: W certainly do

HEARI NG OFFI CER  The circunst ances t hat
surrounded it.

MR, DECOULCS: W certainly do

HEARI NG OFFI CER The type of rel ease
that occurred with respect to M. Nantais. Were
are you going with this?

MR DECOULCS: |'mal nost done with it.
| have one last thing.

HEARI NG OFFI CER  Go ahead.

That is, inthis Exhibit RR-7, on the |ast page --
actually the | ast page of Attachment B, would you
agree, Ms. Baran, that the departnent stated that,

"Therefore, you must al so prepare and submt a
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Tier 1 Application to the departnment”?

Yes.

When a rel ease tracking nunber is issued by the
departnent to a potentially responsible party and
ot her rel eases occur in close proximty or on that
sane property, how does the departnment arrange
tracki ng nunmbers? In other words, does it keep
all of the tracking nunbers together or does it
organi ze it by one tracki ng numnber?

Initially, they are tracked individually as
separate releases. It's up to the license site
professional to |ink the numbers at tier
classification if they deemthat's appropriate to
conpl ete response actions, because response
actions should be conducted at a site not for each
i ndi vidual release. So generally they are linked,
and generally, they are linked to the | owest
nunmber, the initial nunmber. That woul d have the
shortest tine |ines.

So the reality is that the two tracking nunbers
that | was responsible for were actually linked to
this prior gasoline release that M. Nantais was
responsible for; isn't that correct? What | have

up on the screen right nowis the database record
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of rel ease tracking nunber 17582, which is what |
was responsible for, and it states that the
primary RTNis M. Nantais' RTN 4-13333. Isn't
that correct, Ms. Baran?
That nay be what it says on that screen, but the
primary code or the primary RTN that it's |inked
to is actually 4-17582. And the nunbers were not
linked by the department -- well, the nunbers were
linked after your involvenent, and | don't have
the date of the ACOP that was -- | believe it was
in-- it's one of the exhibits.

MS. READ: April of 2007, Exhibit B-54.
Yes. So that is an artifact of the fact that in
April 2007, the four nunmbers were |inked because
Eagle Gas, M. -- | can't pronounce his nane. |
apol ogi ze -- Badaoui assuned responsibility for
all four RTNs, so they were linked through the
adm ni strative consent order.
So that was a voluntary assunption that
M. Badaoui had rade?
That was a voluntary action by M. Badaoui. He
took responsibility to conplete site cleanup for
all four RTNs.

If you have a Tier 1 Application at a site and
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there are subsequent tracking nunbers that are
identified and reported to the departnent, is it
necessary to file additional Tier 1 Permt
Applications on those secondary and tertiary RTNs?
Generally, that's why the releases are linked to a
primary nunber so that it's all covered under one
permt.

So if M. Nantais had filed a Tier 1 Permit
Application and he was respondi ng, assessing and
appropriately cleaning up his gasoline rel ease
under that Tier 1 Permt, nore than likely any
addi tional rel eases woul d have been assessed and
responded to under the sane Tier 1 Pernmit,

woul dn't they have?

It depends on the release conditions. They are
completely different rel eases.

Now, on Novenber 1, 2005, you had e-nmai
correspondence with Kevin Kiernan and John Hobi l

of the departnent, and | was abl e through

di scovery and notions and a lot of armtwi sting to
get this e-mail fromyour office, and it was

all oned by the presiding officer here, and | have
identified it as Exhibit RR-54. You wote an

e-mail to Don Nagle, Jon Hobill and Kevin Kiernan
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on Cctober 28, 2005, which was attached to this
e-mail. Can you read what's highlighted there in
yel | ow?

"The private well at the gas station remains a CEP
that was present in historic gasoline release RTN
4-1333 (and was one of the COCs actually reported
in the RLF and RNF, 4,000 PPB MBE in a nonitoring
wel | approximately 40 to 50 feet froma private
well.) The private well contam nation was present
prior to the diesel release and |ow |l evels of M BE
are still present in the well as of the |ast
sanpling round."

Wul d you agree that gasoline poses a greater risk
to hunman health and the environnent than diesel
fuel ?

Depends on the quantity.

If you had the same quantity, would the hunan
health risk and ecol ogical risk be the sanme?

Woul d one have higher risk than another?

In general, gasoline would nore |ikely have higher
ri sk; however, diesel does have VPH fractions and
does contain benzine and other risk drivers.

But you agree that gasoline is a higher risk?

It depends on the circunstances.
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If it was the same quantity and the sane

ci rcunst ances, same scenarios, which woul d have

t he hi gher risk?

Most |ikely gasoline

Lastly, Exhibit RR-59, which | received, is a
newspaper article regarding the identification of
that first RTN at this site, and what occurred
that triggered the release notification, and
apparently, there was a personnel fromthe
departnent that had comrented. Can you tell ne
who that person was at the departnent?

The article indicates the DEP spokeswonan Julie
Hut chi nson. So Julie Hutchinson is an enpl oyee at
MassDEP i n t he Sout heast Regional Ofice

So was Julie Hutchinson working on this site prior
to your involvenent in 2003?

Apparently, yes. | don't have independent

know edge, but | would presume if she is

di scussing it, that she probably was.

Does Julie Hutchinson still work for the

depart nent ?

Yes.

Did you ever discuss this prior release with her?

| don't recall
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On page 14 of your rebuttal testinony, you're
responding to ny rebuttal testinmony in which |

tal ked about e-nmamil exchanges and the construction
of the recovery trench in Decenber of 2004. And
you state that the reason for the numerous denials
of M. Decoulos' IRA plans was that M. Decoul os
consistently submtted plans that attenpted to
circumvent MCP requirenents and | RA requirenents

i ssued by MassDEP; is that correct?

| did state that.

When did | rmake attenpts to circunvent the MCP
requi renents?

By submitting I RA plans and nodifications wthout
supporting information or without the infornmation
necessary to clearly evaluate the plan. And by
not including significant data that you had in
some of the IRA status reports, which were

predom nantly as outlined in the ACO submitted
usual ly substantially late. So it deprived the
departnent the opportunity to have the information
presented and explained in the text in a tinely
fashi on so that they coul d nmake deci sions
regarding the site and what risk the site actually

posed.
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Al so, in numerous submittals, you made
proposal s which you didn't follow through on in
subsequent status reports and didn't provide an
expl anation as to why. You didn't provide an LSP
opi nion that your actions were in conformance with
the IRA plan that you had submitted, which is
required.

Where were those promi ses nmade and not kept?

Al nost every plan that you submitted, there were
several conponents, proposals that you nmade, that
you did not inplenment and you did not provide
technical justification as to why not.

G ve ne one exanpl e.

Providing active recovery in your first proposal

| mpl enenting --

As far as that, didn't we agree that active
recovery was an alternative in that first IRA
plan? It was an alternative that was desi gned and
proposed in which the departnent denied?

No, the first plan was actually presunptively
approved.

HEARI NG OFFI CER: M. Decoul os, the only
reason | kept M. Fitzgerald here is because you

said that you were going to be done. |If you're
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not and you need to keep going with M. Baran,
then we'll wap it up shortly with her and have
M. Fitzgerald back in the norning. But either
way, we have to make a decision here. VWhich way
isit?

MR, DECOULCS: These are pretty
i nportant accusations thrown against ne. | want
to know specifically what | was attenpting to
circunvent. It seens to ne that these accusations
are contrary to the tone of the e-nails that are
evident in our comrunications. And | just am
| ooking for details -- if you're going to nmake an
accusation that I'mattenpting to circunvent a
requirenment, | want to know exactly what they are
I think this is a pretty inportant issue.

HEARI NG OFFI CER | understand, but the
reason why |'m asking you is because you told ne
bef ore you were going to be done in 10 m nutes,
and here we are a half hour -- actually, 40
mnutes later. So I'mtrying to be as flexible as
possi ble, and M. Fitzgerald is waiting, too.
Should | ask M. Fitzgerald to cone back in the
nmorning? | don't want to do that, he's already

said he doesn't want to cone back in.
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MR DECOULCS: | think I can be done in
5 m nut es.

HEARI NG OFFICER |'mreluctant to do
that. M. Fitzgerald, would it be better for you
to cone back early in the afternoon tonorrow
i nstead of having you come in first thing in the
nor ni ng?

MR FI TZGERALD: Yes, but | have a
conmi t ment tonmorrow afternoon that | have to be
out of here at a certain tinme.

HEARI NG OFFI CER:  How about | ate norning
for you tonorrow?

MR FI TZGERALD:  Yes.

HEARI NG OFFI CER. | apologize. |I'm
trying to accommodate your schedul e, but not keep
you here. M fear is that your 10 minutes with
M. Fitzgerald is going to turn into 45 m nutes,
50 minutes an hour. | want to be flexible, | want
to accomobdate you, but | also don't want to be
unfair to others here. | have to walk a fine
line, but also at the sane tinme, it's a very
i mportant hearing. Did you want to add sonet hing,
Ms. Read?

M5. READ: | just wanted to say that |
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would like to do a very small anount of redirect
with Ms. Baran, but | don't expect to take nore
than 5 minutes with that. So if we're talking
about 5 nmore minutes for M. Decoulos and 5
mnutes for me --

HEARI NG OFFI CER:  But that's not going
to |l eave any tine for M. Fitzgerald.
M. Fitzgerald, | apologize for keeping you here.
| thought we were going to wap it up. Wat tine
wor ks best for you tonorrow? You tell nme.

MR, FI TZGERALD: Later in the norning to
avoid the rush, particularly with the snow.

HEARI NG OFFI CER.  What tinme? 117

MR FI TZGERALD:  Yes.

HEARI NG OFFI CER. Ckay, let's do that.

MR FI TZGERALD: And | will be out of
here by 2?

HEARI NG OFFI CER. At the very | atest.
My apol ogi es.

Okay, M. Decoulos, let's wap it up
So, Ms. Baran, we were tal king about exanpl es of
circunventing the MCP. What was the first exanple
you gave nme agai n?

Your first | RA proposal proposed active recovery,
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proposed a punp test which run NAPL, and if it
returned, you would install a 12-inch recovery
well and initiate active recovery NAPL.
Wasn't the initial proposal for passive recovery?
| don't believe so. Can we pull up the plan?
June 15, 2004.
If you | ook at the --
MS. READ. The first proposal is March
of 2003.
That's the proposal that |'mreferring to.
In that proposal, what exactly did it say?
M5. READ: That's a natter of record.
HEARI NG OFFI CER.  The proposal speaks
for itself, M. Decoul os.
In that proposal, | stated that we were going to
punp LNAPL fromBP 5-RR, and if LNAPL didn't
return, then there would be no active recovery,
there would be no active LNAPL recovery system is
that correct, fromwhat you can recall?
From what | can recall, yes.
So we punped LNAPL fromthat well during that day,
and LNAPL didn't return; is that correct?
You didn't specify a tinme period fromwhich the

LNAPL needed to return by, and yes, the LNAPL did
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return in feet and during your next inspection.

So were you just going to leave it there? The way
| read the plan was you punp it, if LNAPL returns,
you install active recovery.

But we were there for a punp test that day, and
LNAPL didn't return. |Is it appropriate for you to
be using the word circunventing MCP requirenents
because of this m sunderstandi ng of what was goi ng
to happen after LNAPL did or didn't return?
Certainly, perhaps should have chosen a better
word; however, that was not -- it was nunerous

pl ans, nunerous submittals. It was not one. |If
you |l ook at the NONs, the request for |IRA
specifically outlined actions that needed to be
taken. The two I RA plan denial letters
specifically outlined steps that needed to be
taken that predom nantly you did not take

Did | circumvent the MCP in these requirenments?

As a matter of fact --

By not inplenenting an | RA and not submitting the
active recovery plan until July of 2005 when the
rel ease was reported in January 2003

But there was a plan to recover NAPL in June of

2004; isn't that correct?
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HEARI NG OFFI CER M. Decoul os, |'m not
going to let you argue with the witness. Wat we
can do is you can do this in your closing brief.
| understand your argunent, | understand your
point. You don't believe you were circunventing
the MCP. | don't think it's necessary to keep
arguing with the witness about this, and you can
argue in your closing brief about it that it's
your position that what you did was not
circunventing the MCP, and you woul d characterize
ot her wi se.

MR, DECOULCS: Ckay.

Then the | ast question | have is on page 15, which
m ght be considered in the same vein, and that is
on -- this is Exhibit B-60 again, page 15, you
mentioned at line 7 through 9 that you began

consi dering approving it only because M. Decoul os
appeared likely to construct the trench w thout
approval. Do you see where |'mreferring?

Yes.

Isn't that specul ative?

Yes, it's ny opinion.

Didn't | construct the trench or didn't | nanage

and oversee the construction of the trench with
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you and M. Hobill's consent?
Utimtely you did obtain approval with the
requi rement --
Wiy do you use the word ultinmatel y?

HEARI NG OFFI CER:  One person at a tine.
Let the witness finish, M. Decoulos. Go ahead,
Ms. Baran.
| used the word ultimately because of the reasons
outlined in ny testinony for how the approval cane
about in the short tinme line and the limted
information that we were given to provide such
approval. And the approval specifically said, "No
additional IRA activities at all shall be
conducted until an IRA plan nodification was
submtted in full conpliance with the MCP." And
several days after you installed the trench, you
conducted a punp test, | believe, w thout
approval .
Didn't we conduct that punp test with your
consent ?
| wasn't aware you were going to conduct a punp
test. Later, you did provide a witten plan
because we required it. So you did ultimately,

agai n, receive approval, but not for the first
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punp test.

MR, DECOULCS: No further questions.
Thank you.

HEARI NG OFFI CER.  Ms. Read.

M5. READ: Thank you. | just have a few
guesti ons.

REDI RECT EXAM NATI ON
READ:
Earlier M. Decoulos referred to certain -- his
cal cul ation of rates of flow through the soil, the

pernmeability calculation of 1.7 times 10 to the
mnus 5 centinmeters per second. And |I'msorry, |
seemto be mssing a phrase here of the nane of
that calculation. That cal cul ati on was provi ded
on July 8, 2005 via Exhibit B-50. And ny question
to you is: In the July 8, 2005 IRA nodification,
were those calculations tinely as his support for
his other I RA proposals for an interceptor trench
or recovery wells?

No.

Are those the type of cal culations that he should
have submitted as support for those proposals, in
part?

In part, absolutely.
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M. Decoul os has nade several references to his
June of 2004 and Novenber 2004 | RA proposal s.
First for a recovery trench in June 2004 with an
option for active recovery, and then again, in

Noverber of 2004 where conduits were going to be

put in place in case an active recovery system was

i mpl ement ed.

What was the outstandi ng | RA requirenent
as to active or passive recovery at that tine?
Was optional active recovery in conpliance with
the IRA requirenents at that tine?

No. Muiltiple docunents required active NAPL
recovery.

M5. READ: | think | will not ask the
witness to identify each and every one of those
docunents. We'|l save that, | think, for the --

HEARI NG OFFICER It's in the record.
You can do that later.

MS. READ: Thank you.

M. Decoul os asked you sone questions about
surface spills that happened on Decenber 12th of

2004 and anot her on the Novenber date. W viewed

phot ographs of the surface spills and the response

to the surface spills. M question is: Wuld
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spills like those surface spills that ran into the
catch basin in front of 133 Main Street, the next
resi dence downstream from Eagl e Gas, have caused a
rel ease at the outfall like that that the DEP

phot ographed in March 2005, and that the Board

of fered as Exhibit B-25, the photographs that |I'm
handi ng you?

MR. DECOULCS: | object. It's
presunptive. How can the w tness nmake an
assunption that what you see in a blown up
photograph like this is not consistent with spills
that may have occurred?

MS. READ: |'msorry, but M. Decoul os'
entire assertion that this was caused by runoff is
also in the nature of a presunption. | just don't
think that's a basis for an objection.

HEARI NG OFFI CER: She can testify from
her personal experience of whether that's the sort
of spill or release that would cause this sort of
contam nation at the outfall in her persona
experience.

THE WTNESS: | was there on this day,
so | actually witnessed this.

HEARI NG OFFI CER What day is this that
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you're identifying?

MS. READ: March 11, 2004.

HEARI NG OFFI CER:  The phot ograph you're
referring to is what, for purposes of record?

M5. READ: B-25. There are three
phot ographs that were together offered as B-25,
and they al so appear in M. Decoul os' Picasa web
al bum | believe, as photographs nunmbers 58
t hrough 62.
Absolutely not. A surface release, and | believe
it was Decenber 10th, but the surface rel ease such
as | witnessed on Decenber 10th, | believe, would
cause and did cause, because | w tnessed that as
well, a very minor sheen, one that you woul d have
to really look for as evidenced in that picture
wi th the containment where it was going through, a
very light sheen, and it would be relatively
tenporary because of the water flow  That brook
has a significant water flow. It would be washed
away pretty rmuch as soon as the stormdrain flow
stopped and it would begin to get diluted. It
woul d not ever, in nmy opinion, look like this.

HEARI NG OFFI CER Where did you observe

that ot her sheen you were tal king about ?
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THE WTNESS: At the bridge. Renenber
testified that it went to the next catch basin and
di scharged at the bridge?

HEARI NG OFFI CER: Um hmm

THE WTNESS: And there was a sheen
there tenporarily. And the next time | perforned
an inspection, you could not tell there was ever a
sheen, there was any inpact.

HEARI NG OFFI CER: And it | ooked
different fromwhat is depicted in the photographs
that you're referring to presently; is that
correct?

THE W TNESS: Absolutely. The nagnitude
isn't even -- | can't put words to the difference
in magnitude. This other release, the Novenber 7,
2005 release that you're referring to, | didn't
witness, but the fire chief stated in his e-nai
that it never made it. It was cleaned up
i Mmediately with speedi-dri and absorbent pads
which is nornmally what happens in the course of a
incidental surface spill at a gas station. As a
precaution, it sounds |like the manhol e was
properly di ked off so no fuel ever entered it.

So | would say that nost spills woul dn't
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even get to the stormdrain systemif best
managenent practices are being inplenmented at gas
stations.

M5. READ:. M. Decoul os al so
phot ographed contam nation at the outfall on other
occasions. |If he could put up sonme of the
phot ographs starting wth Nunber 44.

(M. Decoul os conplies.)
Wul d the surface spills of the nature that you
wi t nessed on the 10th and the Chief described in
the e-mail result in that |evel of contam nation
at the outfall?
No, and certainly not on a recurring basis over
the course of several years.

M5. READ: And | will just state for the
record that there are other photographs taken by
M. Decoul os that show contam nation at the
outfall, Numbers 70 and 71.

MR, DECOULCS: Wiere do you want ne to
start at?

MS. READ: 70.

Woul d surface runoff of an overfill of gasoline
cause contami nation that would | ook like that, in

your opinion?
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No.

I will just refer to sone of the other photograph
nunbers, unless you would like to see themright
now, other photos that show contam nation at the
outfall are -- Nunber 70 and 71 were in March of
2004. 72 and 76 through 77 were in May of 2004.
Nurmber 139 is in March of 2005, and Nunmber 150 is
in June of 2005.

If I could state, the one in March, a year later,
shows significant inpacts again simlar to the
ones that were photographed a year earlier.

Can you just specify which years you're

di scussing, for the record?

The DEP's phot os.

Were in March of 20047

In 2004, and the March or April photographs from
2005, which is alnpbst a year later.

Didn't M. Decoulos' own reports describe the

rel ease at the outfall as seeming |ike diesel or
fuel o0il? Repeatedly in each report, that the

vi sual appearance of the release at the outfal
appeared to be diesel?

| believe so, yes, and his sanples that he

coll ected of the surface water indicated



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

BY MR

245

significant diesel contam nation.

MS. READ: Thank you. | don't have any
ot her questi ons.

MR, DECOULCS: | just have one.

HEARI NG OFFI CER One nore.

RECROSS EXAM NATI ON

DECOULCS:
If discharge of surface water was enmanating from
an autonotive junkyard, do you think that that
di scharge coul d have caused contamination that you
just described in these photographs?
| don't believe so. | think the incidental smal
spills fromthe operations or from |l eaking gas
tanks that aren't contai ned could not possibly
result in that level of contamnation. It's just
the volune and the mass of contamni nation don't
equate, especially on a snmall scale |ike this.
We're not tal king 100-acre junkyard.
But we are tal king an approximately 3-acre piece
of property that had an autonotive junkyard on it,
aren't we?
| never witnessed the junkyard, so | can't speak
to the size or the distance.

But ot her representatives of DEP did, didn't they?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

246

HEARI NG OFFI CER.  She can't testify as
to what other witnesses observed
| don't know. It sounds like fromthe NOR it was
nore a report that they had heard that it was, so
| don't know.

MR, DECOULCS: Thank you.

HEARI NG OFFI CER Thank you, Ms. Baran.
That concludes the hearing for today. W'Ill start
sharply at 9 o' clock tonmorrow norning with
M. Luhrs. Are there any questions we need to
address today?

MR, DECOULCS: My witnesses, M. Wight,
who's in the roomtoday, he operates a business
that's engaged in the snowpl owi ng busi ness, and he
represents nunicipalities and private comnpanies
and honeowner associations. |'mjust concerned as
to his availability because he needs to be
notified if there is a cancellation by 3 or 4 in
the nmorning. | just want to know --

HEARI NG OFFICER:  W're not going to
know whet her there's a cancellation until probably
about 5:30 or 6 in the norning when it becones
appar ent whether the governor is going to issue

either a delay of opening or a conplete
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cancel l ation of state services tonorrow. That's
typically when it appears.

Frankly, based upon the weather reports,
| don't think it's going to happen. The snow is
supposed to start falling now or a while ago, and

| think it's supposed to be over by early to md

nmorning. So let's plan to be here. If it is
cancel ed or delayed, | will call M. Decoul os and
Ms. Read and let you know, and we'll nake

al ternative pl ans.

MR DECOULCS: So what do we foresee as
the witness list? W have M. Luhrs first, and
then would M. Fitzgerald -- well, | guess, it
woul d depend on --

HEARI NG OFFICER M. Fitzgerald at 11.

MR, DECOULCS: But we may be able to get
anot her witness on between them

HEARI NG OFFI CER: Sure. It depends on
you. The ball is in your court.

MR, DECOULCS: Ckay.

M5. READ: There are no board witnesses
bet ween those two.

HEARI NG OFFI CER  That's correct.

MR, DECOULCS: Al right. I'mall set.
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HEARI NG OFFI CER: I will |eave the

responsibility of notifying the stenographer to

you, M. Decoul os.

MR. DECOULCS: That's fine.

HEARI NG OFFI CER:

cell service in the norning?

MS. READ:. Yes.

Thank you.

Both of you will be in

HEARI NG OFFI CER. Ckay. Thank you. |If

there's nothing else, | will see everybody at 9 in

t he norni ng.

(Whereupon at 5:21 p.m,

was suspended.)

t he hearing
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